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Abstract

The paper is concerned with the findings of a study into institutional issues, i.e. legislative acts and organisational structures related to real property formation in Latvia. It examines various terms and concepts accordingly to the topic and their usage. The problem domains serve as background for estimation and modelling of different binding processes like land privatisation, real property transactions or real property formation. Both existing legislation that regulates and organisational structure that administrates the real property formation process are far and wide reflected and analysed by this contribution. In consequence of the analysis of Latvia’s situation, the problem domain of real property formation that can be used for deeper exploration and modelling real property formation process and closely related others is offered. Finally, significance of the institutional arrangements is substantiated. 
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INTRODUCTION

As one of the most complicated and crucial issues discussed in relation to the real property management is the institutional aspects that include not only organisational structures and its performance, but also regulatory norms – ‘rules of the game’. In this respect it is important to pay much attention on binding concepts and terms and its usage, because otherwise there is possibility to face the misunderstandings.

In order to analyse the institutional aspects related to the real property formation process in Latvia, first of all, both the legislative and administrative frameworks have to be identified and described. It is assumed that the reflection of the both frameworks include not only the list of the existing regulatory acts and acting organisations, but also attitudes to the legislation, unwritten – social norms, customs, as well as performances of the organisational structures dealing with different functions and interrelated actions – coordination and cooperation in Latvia. 

According to the aims and goals of the Land Reform, specific real property types that to a very great extent influence real property formation procedures exist in Latvia. The real property formation procedures serve for making new real property, modifying already made real property, including liquidation of it. According to the basic conception of the cadastral system, real property consists of one or several real property objects. Thus through the real property formation procedures the objects of real property - land parcels, buildings, group of premises are determined.

It is discussed among researchers that the institutional arrangements let specify: action, performance of functions, coordination of various activities, cooperation of different organisations, and real action of different regulations, consequently having transparency and flexibility of the process of real property formation, further – real property transactions.

Through shaping and analysing of appropriate problem domain that is considered as background for modelling, both the relevant processes related to real property and the organisational structures that administrate these processes can be sustained. Thus, a problem domain may help as starting point for modelling various and possible solutions of the problems. Appropriate problem domains normally are discussed a lot among experts who are related to the specific problem field. One of the results of investigation of Latvian situation is concerned with the proposal of the problem domain of real property formation process. It is assumed that the proposed problem domain is actual starting point for future activities investigating more deeply and modelling also processes related to real property formation, as well as institutions.

Consequently, different models or else approaches for solving of the problems that are shaped, analysed and mutually compared can serve for assessment economic efficiency.

METHODOLOGY

Monographic descriptive method and logical analysis have been used in this contribution.

Various scientific publications have been explored to emphasise binding theoretical side of the research, and existing and new developing legislative acts – to reflect both legislative and administrative frameworks, as well as real property formation process in Latvia. 

RESULTS

1.Conceptual considerations


Institutional environment refers to the background constraints or “rules of the game” that guide individuals’ behaviour, and it forms the framework in which human action takes place. Like institutions, organizations provide a structure to human interaction. Frequently, these two terms are used to design only organisational structures – interdependent hierarchy dealing with appropriate governing activities, but from the point of view of institutional economics and aspects explored in this contribution institutions are referred to both organisational structures and regulations.

Institutional arrangements, by contrast, are specific guidelines what Williamson (originated the term “new institutional economics”, 1975) calls ‘governance structure’ that designed by partners to mediate particular economic relationships. Business firms, long-term contracts, public bureaucracies, non-profit organizations and other contractual agreements are examples of institutional arrangements.

Term ‘real property’ is adjusted in different ways from two point of views – cadastre and land register. Cadastral view handles it as composition of physical real property objects and is subject for specific rights or ‘feature of rights’. The specific rights can be others than the ownership rights and a feature of rights means acknowledgement of rights by some document, for instance, project documentation of newly constructed building or municipal decision. View of land register or the Land Book is in compliance with Civil Code. In the light of Civil Code the term ‘real property’ refers to immovable property that is considered to be ownership.

Three types of real properties can be identified:

· land with or without buildings;

· building or engineering construction without land (the land belongs to another owner);

· apartment or group of premises.

As real property objects are defined:

· land parcel;

· building;

· group of premises (apartment).

Real property formation procedures can be seen as cadastral procedures and they involve determination of real property objects, then - real property formation. Since there is possibility to register lease in database - Cadastral information system (IS), in addition to real property objects, the parts of land parcels also can be determined as territories for formation of lease.

As a result of real property and lease formation is registration procedure in Cadastral IS. Thus, new real property or lease as altogether of real property objects can be registered, or changes of the content of real property or lease can be registered, or the real property or lease can be abolished. As a result of real property registration in land registry is recordation of real properties and corroboration of real property rights (titling). There is also possibility to establish other rights in land registry, such as lease, easements, mortgages.


Modelling is considered to be an efficient tool for improvement existing processes of real property formation and transactions, as well as institutional performance. From a modelling perspective, the processes are accomplished through inter-organisational business workflows. The models must satisfy the criteria of validity from an information modelling, ontological perspective, as well as from a legal perspective (Stubkjær, 2003). The benefit of modelling is widely accepted in the area of systems analysis and systems engineering and a wide range of different modelling techniques has been proposed. The use the explicit models of vocabularies and terminologies used in special domains has become an in important topic of the research. These models often referred to as ontologies claim to capture the nature or at least common understanding of the conception of the world. The core idea is to explicitly encode a shared understanding of some domain that can be agreed among different parties. This shared understanding is the ontology. Thus, it is an explicit representation comprising a vocabulary of terms, each with a definition specifying its meaning. All parties commit to using these terms in accordance to their definitions. ‘Ontologies have been identified as valuable formal models that support communication exchange’ (Visser and Schlieder, 2003).


A view of the domain of real property rights may serve as structure for investigation of the elements of the domain. In this light a ‘View of the cadastral problem domain’ – the diagram for real property convenience is proposed by Stubkjær (1999) and the ‘Core Cadastral Domain Model’ by van Oosterom and Lemmen (2003). Thus the background for modelling can be shaped.

2.Legislative framework


Existing and developing legislation related to real property formation process in Latvia can be accordingly reflected if relatively divided into three groups:

· Civil Code and related to it legislative acts and regulations;

· rules of Land Reform;

· new developing legislative acts and regulations.


Main legislative acts and regulations comprised in first group are:

· ‘Land Book Law’ (1937);

· ‘Territorial Planning Law’ (2002);

· ‘Construction Law’ (1995);

· Law ‘On Municipalities’ (1994);

· ‘Restrictive Belts Law’ (1997);

· Law ‘On Real Property Tax’ (1997);

· Regulations of Cabinet of Ministers (CoM) ‘Regulations of the State Cadastre of Real Property’ (1996);

· CoM ‘Regulations on Territorial Plans’ (2000).

‘Restrictive Belts Law’ is being improved. The substantial improvements are related to determination of a restrictive belts and their reflection in graphical materials of the State Cadastre of Real Property, as well as contractual relations between the owners of the technical infrastructures (utilities) and the landowners.

Regulations of Cabinet of Ministers - ‘Regulations of the State Cadastre of Real Property’ are going to be replaced by the Law that is developed by the working group under supervision of the State Land Service of the Republic of Latvia.

Existing ‘Regulations on Territorial Plans’ are going to be specified – all the levels of territory planning will be regulated by separate regulations. 

Main rules of Land Reform are:

· Law ‘On Land Commissions’ (1990);

· Law ‘On Land Reform in Rural Areas of the Republic of Latvia’ (1990);

· Law ‘On Land Use and Land Use Planning’ (1991);

· Law ‘On Land Reform in Urban Areas of the Republic of Latvia’ (1991);

· Law ‘On Completion of the Land Reform in Rural Areas’ (1997);

· Law ‘On Completion of the Land Reform in Urban Areas’ (1998);

· Law ‘On Registration of Real Property in the Land Book’ (1997);

· Law ‘On Land Rights of the State and Municipalities and their Corroboration in the Land Book’ (1995).

Specific proposals have been submitted to Cabinet of Ministers that would speed-up the completion of the Land Reform. Thus, changes can be made into both laws on completion of the Land Reform.

Proposals have been also submitted in Law ‘On Land Rights of the State and Municipalities and their Corroboration in the Land Book’. They are regarding to establishment of legal background for land parcels to be formed before measured and data registered. 

New developing legislative acts and regulations are following:

· ‘Law of the State Cadastre of Real Property’;

· CoM ‘Regulations of Determination of Real Property Objects’;

· CoM ‘Regulations of Territorial Plans of Local Municipality’.

It must be stressed that only recently working group prepares ‘Law of the State Cadastre of Real Property’, and special law that would regulate real property formation processes, land consolidation activities and real property transactions does not exist in Latvia. In fact, these activities are provided by general legislative acts like Civil Code, Law ‘On the State Land Service’ and some instructions or specifications that are used mainly internally within appropriate state or municipal institution and does not have enough capacity to regulate mentioned processes and activities systemically.

It is known fact that contradicting and incomplete legislative norms do not satisfy the society. Although there are good laws in the country regulating relevant activities, the question arises – why there are examined bad realisation of their norms? It is widely discussed that the institutional arrangements is the subject for improvement of institutional performance (organisation, functions, cooperation). According to aspects of real property formation that are examined in this contribution, the influence of institutional performance to efficiency of real land use can be recognised.

Briefly describing the attitudes to the Law, two significant features can be stated. On the one hand, ‘what is not forbidden – is allowed’, and on the other hand, the principle existing in the field of public rights – ‘allowed is just what is established by the Law’. Mentioned attitudes can be demonstrated by the example of car parking. For instance, you should leave the car wherever it is allowed in Sweden, and you should leave the car wherever it is not forbidden in Latvia.     

3.Administrative framework


Two main organisations are performing land administration functions. The State Land Service under the Ministry of Justice is responsible for maintenance of the cadastre, mapping, cadastral valuation, etc., and the Land Book under the same ministry is responsible for land registration in Latvia.


Various important stakeholders are involved in land management process. Local municipalities and related institutions complies decentralised decision making and land-use planning activities. State institutions, such as ministries, the State Land Service, the State Real Property Agency provide the process with supervision, coordination and support. Private companies, such as utility holders, constructors, road companies, etc. holds/owns the networks and act as developers. Governmental and non-governmental organisations – associations, councils, and unions act as coordinating bodies. Credit institutions – the Land Mortgage Bank of Latvia and commercial banks finance real property related activities. Real property owners and users hold the rights and act as applicants in the process. Society represents the social power that normally has to dominate the relevant procedures regarding land development; unfortunately in Latvia this is weakest point.


Since the Land Reform still is going on in Latvia, the institutions involved in privatisation have to be stated as well. Thus, the Central Land Commission acts as coordinating body and provides with the legal support. Cabinet of Ministers and related institutions provide with needed resources. The State Land Service deals with procedures of real property formation, as well as maintains the State Cadastre of Real Property. Municipalities and related institutions review the applications and makes legally binding decisions. The Land Mortgage Bank of Latvia provides with the accounts for privatisation and credit operations. The State Joint Stock Company – ‘Privatisation Agency of Latvia’ performs land privatisation according to the law.


Important parties support real property formation process. Thus, local municipalities make decisions on permitted land use, including – subdivision cases, accordingly, acts as land-use planning authorities. The State Land Service supports and technically performs the procedures, and does the registration of cadastral data. Various professionals, such as surveyors, planners, valuers technically perform the procedures, but lawyers and notaries do legal provisions. The land registry – Land Book offices do registration of legal rights. Real property owners and users act as holders of rights and apply for procedures.


In the respect of administrative framework it is important to assess the performance of responsible organisations, especially those representing a public sector. Therefore, examining the Latvian situation, generally, one may conclude that performance of functions is often doubling, organisation of internal work ambiguous, and lack of cooperation/coordination widely observed.      

4.Real property formation


According to the conception of cadastre the real property formation includes procedures as a result of which as altogether of real property objects is registered new real property or changed the content of existing one in Cadastral IS. In fact, the procedures ‘in the field’ are related to the physical – real property objects that are determined through procedures:

· subdividing real property objects into several real property objects;

· amalgamating real property objects into one object;

· the part of real property object adjoining to the proximal object do not shaping this part as new real property object;

· changing the configuration or size of already registered real property object (building, group of premises).

Thus, real property in Cadastral IS is formed:

· shaping new real property;

· subdividing registered real property into several independent real properties (including partitition of joint properties);

· amalgamating several real properties into one real property (including liquidation of real properties – buildings);

· changing the content of already registered real property adjoining to it or disjoining from it real property object.

According to the theoretical foundations – aspects of real property rights and its alteration (Mattsson, 1997) the legislation (land law) must include dynamic components, i.e. components whereby smooth-running changes of rights to land are made possible. Therefore, necessary procedures in land law for change of the real property objects from initial situation to new situation composes of ‘three dimensions’:

· real property formation – change the design through legal surveying etc.;

· alteration of real property use – change the permissible purpose of use;

· transfer of property rights – ownership or granted rights.

However, the cadastral conception in Latvia prescribes that real property formation process is concluded with ‘the final’ recordation (registration of binding data) of real property within the Cadastral IS. Thus, established real property is registered in Cadastral IS, and then after some time recorded in Land Book. By recordation of real property in Land Book the related to it rights (ownership, lease, easements, mortgages) are corroborated.

Legal transactions can be accomplished only with the real properties that have been recorded into Land Book. There is a possibility to register the transaction in Land Book, but that is not obligation, and therefore – is not determined the timing during which it must be done. However, there is obligation to register the transaction in municipality, because of the law ‘On Real Property Tax’, and so the updated information will appear in Cadastral IS through regulated procedure.

There is a possibility to register the lease in Cadastral IS and also to corroborate relevant granted rights in Land Book. However, the lease registered in Cadastral IS may not be corroborated in Land Book and vice versa – in Land Book corroborated lease rights may not be reflected by the cadastre.

It can be concluded from above mentioned that the Latvian situation regarding real property formation is rather complicated and therefore very difficult to deal with. For instance, there is the cadastre – ‘the register of land parcels’, because all the buildings and premises are considered as ‘fixtures’ to the land, and the real property formation process regulated by especial law – ‘Real Property Formation Act’ in Sweden. At the same time, during the Land Reform dealing with the three different real property types without even law on cadastre, not saying about missing regulations on real property formation procedures, but with rather well developed cadastral system the Latvian situation is regarded to be complex.

Thus, the problem domain of real property formation as starting point for solving problems of wide scope is proposed bellow.


Figure 1. Problem domain of real property formation


This problem domain can be extended and considered to be as background for modelling both the institutions and the related processes. There can be explored, for instance, relation between documentation (feature of rights) and fact of registration, or data flow, or influences of real property subject (owner, user – representing a social power) to the legislation, as well as influences of organisational structures to the legislation, or the role of legislature, etc. by using the above stated problem domain. 

CONCLUSIONS

On the basis of explorations regarding institutional aspects of real property formation in Latvia that is stated above in this contribution, the following is concluded and might be discussed:

· Concepts and terms are difficult to compare and describe, and often there is difficult to see the small, but important differences in concepts. It also can be stated that physical things in legal sense means something in context. It may be stated – ‘X’ means ‘Y’ in the context ‘Z’ in the symbolic language used by mathematicians.

· Institutional systematisation has crucial importance to support and sustain the process of real property formation, because the procedures of real property formation must be clear, transparent and flexible. In addition, real property transactions that reflect real property market are based on performance of the procedures of real property formation.

· Tackling the objectives of land administration does not mean that registration and recordation of real properties itself is vital issue. The most important is management of the information of real properties, i.e. provision of access to the information also for organisational structures to improve the performance of their functions, coordination of activities and interrelated cooperation.

· Both the organisational structures and the regulations are recognised under one umbrella – institutions with reason, because of the very strong interrelated influences: the authorities develop the regulations; the regulations determine the organisational framework, but not only!

· There is substantiated need for specification of general legislation through preparing special legislative and related normative acts that would unambiguously determine and properly regulate the relations of real properties including its formation procedures, because both the cadastre and the land register represents only land administration side of the scope of real property relations.

· Use (possession) rights, but not the ownership rights are related to real property that is formed and registered in Cadastral IS, but do not recorded into Land Book.

· Real property objects just very relatively are identical before and after the recordation of formed real property into Land Book, because after some period of time there are possible physical changes. There is no obligation to record the real properties in Land Book.

· Until the end of the process of real property formation and the newly formed real property recorded in Land Book, previously corroborated ownership rights are not changed.

· Although, roughly describing, the results of modelling show (clarify) what already ‘is known’, it might be considered as effective tool to get optimal (desirable) results – discussed models of appropriate institutions and processes and based on particular problem domains. The clarification through modelling might be binding at least taking account Latvian situation.

· There could be a possibility to assess the economic efficiency (costs) of the process of real property formation and others, related to it, and to evaluate the influences of institutional performance to real land use through the modelling.  
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KOPSAVILKUMS

Nekustamā īpašuma veidošanas institucionālie aspekti: situācija Latvijā

Pētot institucionālo vidi saistībā ar nekustamā īpašuma veidošanu Latvijā, nākas analizēt gan tiesību un normatīvos aktus, gan organizatoriskās struktūras. Īpaša uzmanība pievēršama dažādiem ar tēmu saistītiem jēdzieniem un terminiem, to pielietojumam, pretējā gadījumā ir iespējami pārpratumi. Par pamatu dažādu procesu, piemēram, zemes privatizācijas, nekustamā īpašuma darījumu vai nekustamā īpašuma veidošanas izvērtēšanai kalpo problēmu domēni, kurus var uzskatīt par sākumpunktu dažādu problēmu risinājumu modelēšanai. Vispusīgs eksistējošās un pilnveidotās likumdošanas, kas regulē un organizatoriskās struktūras, kas administrē nekustamā īpašuma veidošanas procesu atspoguļojums un analīze ļauj identificēt specifiskus institucionālos aspektus, kas ir raksturīgi attiecīgai videi un ir salīdzināmi.

Atbilstoši zemes reformas mērķiem un uzdevumiem, Latvijā ir specifiski nekustamā īpašuma veidi, kas ļoti lielā mērā ietekmē nekustamā īpašuma veidošanas procedūras. Nekustamā īpašuma veidošanas procedūras kalpo jauna nekustamā īpašuma izveidošanai vai jau izveidota nekustamā īpašuma pārveidošanai. Šīs procedūras nosaka nekustamo īpašumu veidojošos objektus - zemes vienības, būves, telpu grupas. Saskaņā ar kadastra sistēmas pamatnostādnēm, nekustamā īpašuma sastāvā ir viens vai vairāki nekustamā īpašuma objekti. Latvijas situācijas analīzes rezultātā tiek piedāvāts nekustamā īpašuma veidošanas problēmas domēns, kuru var izmantot, padziļināti pētot un modelējot nekustamā īpašuma veidošanas un citus ar to saistītos procesus un institūcijas.

Institūciju sistematizācija ļauj konkretizēt dažādu organizāciju darbību, funkciju izpildi, dažādu pasākumu koordinēšanu, savstarpēju sadarbību un dažādu regulējošo normu reālu darbību, rezultātā iegūstot nekustamā īpašuma veidošanas procesa un uz tā balstīto darījumu ar nekustamo īpašumu pārskatāmību un pielāgojamību jeb elastīgumu. Problēmu domēna izveidošana un analīze ir pamats modelēt gan svarīgus ar nekustamo īpašumu saistītus procesus, gan organizatoriskās struktūras, kas administrē šos procesus. Rezultātā, izveidoti, analizēti un savstarpēji salīdzināti dažādi modeļi jeb problēmu risināšanas pieejas kalpo ekonomiskās efektivitātes novērtēšanai.
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