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1. Introduction
As a part of the COST Action G9 'Modeling Real Property Transactions' a Short-Term Scientific Mission to Helsinki University of Technology was undertaken by Jaap Zevenbergen in November 2003. The mission was combined with giving several presentations as part of the KIITO Workshop of the Graduate School in Real Estate and Facilities Management.

During the STSM intensive discussions were held with the following persons, in changing combinations:

- Mr. Arvo Vitikainen, professor in land management, Helsinki University of Technology

- Mr. Pekka Halme, Chief Engineer, Central Administration, National Land Survey of 

Finland (NLS)

- Mrs. Erja Hakkarainen, lecturer in law, Helsinki University of Technology

- Mr. Jani Palomäki, assistant in land management, Helsinki University of Technology

I would like to thank them a lot for their time and the enthusiasm with which our discussions were undertaken. I was also supplied with relevant material in the English language, although not all seemed necessary by us was available in English.

2. Way of working

We first went through the sale of an existing real property, as well as the subdivision procedure in case of the sale of a part of a real property, based on the presentation given by Vitikainen at the Vienna meeting in May 2002, that was studied by the visitor beforehand. Based on this we discussed many underlying principles and ideas, as well as relevant legislation and involved organizations (persons and offices). Special attention was given to the risks, problems and solutions involved in the transfer of a part of a real property before the subdivision and related survey work have taken place, which is a special feature of only the Finnish and Dutch systems.

Starting with a detailed discussion on what types of rights and interests need to be registered by law in which register and with what legal consequences, we continued our way into the easements. It turned out that they could be vested by different officials under different circumstances.

This report does not contain detailed descriptions of the activities, nor (UML) activity diagrams, since these were already available for Finland. After a short overview of sale, subdivision and easements, the report focuses on what the author considers to be the special features of the Finnish situation compared to his (general) international knowledge and the situation in the Netherlands. Some concluding remarks for the COST G9 Action ‘Modelling Real Property Transactions’ are given at the end.

Even more than expected beforehand the questions asked by the visitor forced the Finnish participants to look at their system in -for them- unconventional ways. Regularly the (English) answer was preceded by a Finnish conversation to come to the appropriate way of answering this question. The sessions were very enlightening, certainly to the visitor, but also for the Finnish participants. This was strengthened by the fact that there was a combination of theory and practice, as well as of the surveyors and lawyers perspective around the table.

3. Short overview

sale
The contract between the parties has to be verified by the 'public purchase witness'. This witness sends a copy to the cadastral authority and the municipality.

The purchaser, often his bank, applies for registration in the land register kept at the court.

The court makes a note in the register the same day. The court makes some checks, sometimes asking for additional information, but rarely rejecting the application in the end.

The land register is updated, and the new data becomes part of the wider land information system, which is shared with the cadastral authorities and can be accessed on-line by many users.

subdivision
The contract between parties contains the description of the part that is being sold. In the copy sent to them, the cadastral authority notices that a subdivision case is at hand, and assigns a temporary number. The court verifies this number exists and completes registration based on this number. The court notifies the cadastral authority that a subdivision should be performed. The relevant cadastral authority assigns the case to a surveyor. He will make inquiries and have a meeting in the field with the parties. Depending on the circumstances he might call other parties as well (usually neighboring right holders), or even have an earlier meeting. This can be when there is uncertainty about (old) boundaries or when easements and/or rights of way have to be created. The minutes from the meeting(s) can include (additional) easements. The subdivision is concluded with a kind of decision by the surveyor and leads to relevant changes in the cadastral register and the cadastral map. Both are kept on-line and form part of the wider land information system. In a few cases the part of a real property sold can not be legally made into a separate unit. In most cases it is possible to still solve the case, but a small number of 'locked' cases does exist. This disadvantage 

easements
Several groups of easements can be found in the Finnish legislation.

Law on Property Formation (cadastral legislation) distinguishes nine types:

- water taking (wells, water pipes)

- water drainage

- sewerage pipes and constructions

- utilities

- parking place for car, boat; a pier; swimming place; keeping wooden logs; fishing base on the land

- taking peat, clay etc. from the land

- constructions needed for bomb shelters

- heating plants and garbage disposal facilities common for several units

- area needed for access in detailed plan areas

Real Estate Code contains also:

- special use right (resembling usufruct)

- right to take timber (over a certain period)

- right to extract resources (over a certain period)

Land Use and Planning Act contains:

- building easements, which are regulated in a Decree which distinguishes 8 types; they are created by the municipal building control department

Law on Private Roads

- right of way, which according to Finnish law is not considered an easement, but a special right with its own procedures (although they are similar to those of an easement). It is not uncommon that a private road management association is created to maintain the road (or a number of roads in a region).

Rights to have utility lines, cables or pipes can be based on different legal bases:

- in detailed plan areas through the building easements created by the municipal building control department, which can also forcefully introduce some of these easements

- on the country side through an easement (by a surveyor as part of a subdivision procedure) or through expropriation (which could only 'take' a partial right away)

Easements are only registered in the cadastral register, not in the land register. The easement is registered both on the burdened and the beneficiary unit. The registration of the right of way uses an additional 'road unit' to which both the burdened and the beneficiary units refer. There is no direct referring between those two. This solution resembles the Dutch solution for recording common held properties.

4. Noticeable characteristics of the Finnish system (from a Dutch perspective) 

1. System of land registration does not include apartments

In a country with 5.2 million inhabitants it turned out that only around 50,000 real property transactions took place, about half of them involving subdivision work. In the Netherlands with three times the number of inhabitants, around 400,000 transactions take place, although the number of subdivisions is almost the same. This relative low number of transactions in Finland can be explained by the fact that there is no real right to own apartments with. Rights to non-rented apartments are arranged through so called housing companies, and stay out of the land registration system. In the Netherlands rights to non-rented apartments are arranged through the real right “apartment right”, which is included in the land registration system.

2. Not really a non-notarial system.

Although Finland, together with the Scandinavian countries and the British Isles, is considered to form the non-notarial countries in Europe (EU), this is not the whole story with regard to real property transactions.

Although Finland does not operate the Latin Notary system as such, every contract has to be verified by the 'public purchase witness'. Not everybody can act as such. Only persons fulfilling certain requirements set by law can be appointed as such after an application to the local court. In practice the function is usually performed by bank directors, land surveyors, lawyers and judges. It is not a special profession, but in many other respects it resembles the way notaries are involved in real property transactions in some other countries.

To a certain extend the witness acts like a 'civil servant', and gets a (set) fee for his work.

He has to verify the persons' signature, but also has to check a list of formal requirements, like the real property number (usually through on-line access) and whether the right and sales price are mentioned. He witnesses the contract with his signature and also fills in a special form. He is also responsible for sending a copy of the papers to the regional cadastral office and the municipality.

3. Application for registration

In practice most applications are taken care of by the bank (as proxy), but the purchaser can do it himself as well. It is mandatory to file the application within six months, otherwise the transfer tax will become higher than the 4% it normally is. There is special form to be used for the application. The application is send to the local court (one of 65).

The handing over of the keys (and thus factual possession of the building) can be arranged in the contract. Usually this is done at the time of the payment of the transaction price. Legally the purchaser becomes owner after payment of the price.

In the Netherlands the law allows both seller and purchaser to apply for registration, but in reality it is always the notary who does arrange for this. The payment (and virtually always the handing over of the keys) takes place through the notary at the time of signing the notarial deed of transfer. Legally ownership in the Netherlands passes at the time the deed is offered for registration.

4. Registration Process

The local court will log the application the same day that the application reaches them. After that they check if it is correct and make a decision to register. This checking is done by an experienced person, either by on the job training or relevant (academic) education. A kind of Bachelor level para-legal (called 'notars' in Finnish) can do it as well. The head of the court can give the right to do most of the work also to secretarial staff, which gets some training. They have a serious look at the contract, and although it is very rare that the application is ultimately rejected, it happens regularly (around 20%) that some additional documents or information is requested first. In the Netherlands the registrar only checks a number of formal requirements.

After approval the data is entered in a database kept by the Ministry of Justice. The database was designed in the 1980s. There is data sharing between this database and the cadastral databases. The purchaser gets a nice paper printed from the database indicating his right after the registration is completed. Usually the process takes between 2 weeks and a month.

5. Two separate registers and what is registered where

In Finland there is a clear distinction between what is internationally called the land register and the cadastre. The former one is run by the courts, whereas the latter one is divided between the National Land Survey and certain municipalities. All the registers are computerized, and although numerous databases are involved, they are connected quite well. Literal transaction of the Finnish words for the two registers can cause confusion, because the cadastre is called "land register" in Finnish, whereas the land register is called "legal land register or register of title".

In the land register rights are registered that link a person to real property. Ownership, leasehold (quite rare) and mortgages must be registered. Some additional special rights can be registered, including agreements that divide one real property in more use units. In the cadastre rights between two or more real properties are registered, especially easements and private roads.

6. The duality of the cadastral jurisdictions

The cadastral and survey work is partly performed by the National Land Survey (NLS) and its 35 branch offices and partly by certain local authorities. At present 86 cities are authorized to do this work themselves as far as it concerns areas under detailed plans. NLS performs about 20,000 subdivisions per year, the municipalities 5,000. Detailed plans exist for only about 2% of the country.  Until 1997 the activities of NLS and the municipalities were covered by separate laws.

7. Subdivision after sale and transfer of part of property
Since 1997 the subdivision work takes place after the sale and transfer of the part of the real property. This change was introduced for several reasons, including:

- to avoid the duplication of checking the ownership of the seller (the land surveyor used to do this before he subdivided in the old situation, and the court did the same again after the newly formed real property was transferred and registered)

- to stimulate the cases that actual subdivision took place

- to avoid the purchaser not applying (to prevent informal transfers)

- to get - rid of the time delay before registration was completed and mortgages could be finalized (subdivision takes in average eight months, depending on area and time of year).

In virtually all countries one needs to subdivide first, before such a sale can be legally transferred and/or registered. The Netherlands is one of the few other exceptions.

The surveyor performing the subdivision has to check with several authorities about the subdivision. It is seldom that it is not allowed to subdivide (around 1%). If it turns out that it is not allowed, it depends on the contract what will happen. It could be that there will be no separate cadastral unit formed, but often it can still be fixed. If not that may cause problems for instance when one wants to have a building permit, although it should not make it impossible. In the Helsinki area there are about 250 pending cases, where the subdivision can not be completed. The municipalities here are very strict and it might give problems with the sequence of subdividing and getting a building permit. When it does not go (too) much against the land use plan the situation is often regularized.

For the time being it can be said that the changes from 1997 (esp. subdivision after sale and transfer) are be satisfactory, although it has not been really studied. It is clear that purchaser can get his money easier and it prevents double work of checking the title of the seller.

8. Role of the land surveyor
The land surveyor is quite strong in the Finnish system, although his Swedish counterpart seems to have an even strong position in subdivision work, or as it is also called 'property formation'. The surveyor has to have training from HUT or one of the four technician level schools. The surveyors are rather active, and one sees them a lot in the field.

There are no private cadastral surveyors in Finland. Around 450 surveyors work for NLS and another 200 for the larger municipalities. Even within the NLS surveyors usually have an area where they usually work in.

The surveyor starts the subdivision process with investigating what is sold. He checks cadastral archives, old documents and maps. He looks at the rights and easements of the mother unit. Then he decides if there is a need to call other parties, for instance when the owner of land needed for a road connection or neighbors when the old boundary is unclear.

Traditionally the owners supply the labor for assisting the surveyor and for cutting down trees. In the cities this is no longer functioning, and they use survey teams there, where NLS supplies these assistants (at an additional charge).

It is normal to mark the boundaries with concrete, stone or iron monuments. Usually the surveyor places those. In detailed plan areas it is not mandatory, but in people like to have them, unless they don't live at the real property. Conflicts about boundaries are not uncommon, and there is a special cadastral procedure to deal with them called 'demarcation'. It is the surveyor who performs this 'demarcation' procedure, which can be seen as the first instance 'court'. Appeal is allowed, but not very common.

Often the most difficult and complicated cases deal with possible rights of way. It might be necessary to construct those even over land not owned by the original owner selling a part of his real property. If that happens compensation usually needs to be paid, and the owner who gets the road over his land can appeal the decision by the surveyor.

There always is one meeting in the subdivision process to which all interested parties are invited. The invitation is send 10 days before hand, and there are some problems if no-one comes to the meeting. The surveyor has some power to go on, basing himself on additional documents and to create easements. 

The surveyor does much more than surveying during subdivision. His decision does not only create the boundaries, but also create the necessary easements and private roads. He interacts with all interested parties, as well as with the relevant authorities. He tries to get everybody in line, and puts that done in minutes of the meetings which have legal meaning.

In the occasional case one wants to change easements or rights of way the surveyor will be called to start a new subdivision procedure. Although appeal to the courts in allowed, this does not happen often, although the rights of way cases may end in court at times.

9. Preemption rights
In a number of cases stipulated by law the municipality has a preemption right. In the past the number of preemption rights (and right holders) was quite large (compare the lists presented at the COST meeting in Sopron for Hungary and Slovenia (also see Miran Ferlan's STSM report)). Unlike the situation in the Netherlands the preemption right applies based on general characteristics of the real property (like being over 5000 m2, 3000 m2 in Helsinki area). In the Netherlands the municipality will have to declare that a preemption right applies to a certain area, and have this registered as well. In the Netherlands it is the notary who will have to check if the transactions deals with a preemption area, and if so if the relevant procedures have been followed. In Finland the municipality will have to decide on this, although it is the public purchase witness who (always) sends a copy of the sales papers to the municipality. They have to inform the parties within 30 days if they want to use their preemption right. Municipalities rarely have the money available to use their preemption right, and the number of cases is around one hundred per year.

5. Concluding remarks
method

The joint studying of a system of real property transactions by experts from that system and from another system is a very useful method for the COST G9 Action ‘Modelling Real Property Transactions’. Now that detailed descriptions have been made for most participating countries, it is important to have each of these studied by one or more experts from another country together with experts from the country at hand. The visiting experts can already prepare some questions based on the already available descriptions.

It is also beneficial for an expert to study several other countries in this way, as this will help him both in looking at his own country with a wider view, and in discovering certain types of commonalties and differences between countries. 

role of surveyors in Nordic countries
In Finland, like in the other Nordic countries, the surveyor fulfils a very important role in the land registration system, especially with regard to property formation. This role is much more than doing the survey work related to the subdivision. It includes applying legal and land use planning provisions. The creation of minor rights (easements, rights of way, common facilities) is an important part of this role, which allows the efficient use of land without overly bureaucratic procedures.

It is doubtful whether the name ‘(land) surveyor’ can be seen as adequate for this profession, since it is (also internationally) primarily understood in the sense of measuring the earth. A term like land administrator (or the Danish land inspector) would be more appropriate. In any case one should be very careful in comparing the education of these surveyors with those in many other (European) countries, where the surveyor fulfills quite different roles.

national reports and selection of use cases 

As part of the COST G9 Action ‘Modelling Real Property Transactions’ it has been decided to write national reports and describe in detail the procedures and transactions costs of a number of use cases. The description of the use cases that are selected should be more precise than so far. In addition to the sale of a (detached) family dwelling, we should also add the sale of a real right with regard to an apartment. This is an important part of consumer transactions in real property, and therefore of great interest on the European level.




















































