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The purpose of Short-Term Scientific Mission (STSM)

The main objective of the scientific mission was to analyse and to remodel real property procedures “Selling a uniquely defined parcel” and a “Parcel subdivision” for the Slovenian cadastral system. To remodel both procedures was necessary because of harmonization of Slovenian legal system on the field of real property transaction with EU legislation. 

The follow-up steps were to prepare a revisited and completed formal description of property sale, which included the following specific rights on land:

· mortgage,

· easement and

· pre-emption rights.

During the STSM week at KTH in Stockholm and in everyday discussion with prof. H. Mattsson, dr Jaap Zevenbergen, prof. Anders Vitorin and msc Marina Vaskovich the presented work with all prepared materials was made. The contribution to the COST project with all discussion materials and with remodelled procedures with is the following:

· to remodel “Selling a uniquely defined parcel” and a “Parcel subdivision” for the Slovenian cadastral system,

· to describe and analyse the principles of mortgage and pre-emption rights in Slovenia, Netherlands and Sweden and

· to identify the role of surveyors in property transactions in Slovenia, Netherlands and Sweden.

I find the visit very successful. The time I spend at KTH was highly instructive and give me a new view in the real property transaction processes and cadastral systems in EU. To understand these processes is importing for further development, which is the main problem to prepare suitably methodology with regard to the overall COST G9 objectives.

At the end I would like to thank prof. E. Stubkjær and prof. Hans Mattsson for their efforts and help during the preparatory and for the visit itself at KTH Stockholm. I would like to tanks also to the COST Action G9 for its financial support.

The Real Estate Registration Modernization project in Slovenia (World bank project) is still not finished and the process of harmonisation of Slovenian legislation with EU is still in progress. 
Slovenian cadastral system

General remarks

In Slovenia a system (land cadastre, register of buildings and part of buildings, dwellings register and land register) which containing the real property register and the land and building register exists similar to the Swedish Land Data Bank-System. However we can find a lot of differences between two systems when we go deeper into the structure of stated databases and when we compare administrative system. Mayor differences between the systems include that the Slovenian system contains coordinates for all boundary points as well as information on soil quality. 
The cadastral system is based on one central headquarter (The Surveying and Mapping Authority of the Republic of Slovenia) and 46 regional offices, and the land registry system is similar with 44 county courts  (land register - land book) and a single supreme court.

The land cadastre and the register of buildings are the main records of the data on land properties and buildings and shall be linked to the land register (till 2005). Land cadastre, register of buildings and land register are linked to the register of spatial units and to the population register. 

The land cadastre and the buildings register consist of the latest recorded data on land and buildings and the archive. The archive shall be digitised (30% in 2003) and consist detailed studies regarding land and buildings and other documents of which particular entries have been made.

The land cadastre, the register of buildings, the register (inventory) of the state border (new register) and the register of spatial units shall be created, operated and maintained by the Surveying and Mapping Authority of the Republic of Slovenia (in 46 regional offices).

The individual tasks (called “geodetic services”) related to the recording of real estate properties are carried out by independent entrepreneurs or land surveying companies. The geodetic services according to real estate property act are:

· boundary settlement, 

· subdivision (parcellation),

· land consolidation, 

· boundary adjustment,

· delimitation of legal statuses, 

· establishing actual use of land properties, 

· reestablishment of boundaries in the field,

· entry of a building or parts of a building in the register of buildings,

· integration of parts of buildings and 

· exclusion of a part of a building.

Some definitions

The basic unit of the land cadastre is the land parcel (defined with: parcel number, boundaries, area, owner, actual use). The land parcel is an undivided land property, located and recorded within one land registration district (“cadastral municipality”) with its parcel number.

The data recorded in the register of buildings includes data on buildings and parts of building (identification number, owner, location, house number - if applicable, surface area and shape, actual use, drawing of the building, land parcel number and linkage data with other registers).

A building is a structure a person may enter and is designed for their permanent or temporary residence, conducting a business or any other activity or a shelter.

A part of a building is a flat, commercial premises, other rooms, or several rooms in a building, which can be an independent object of property dealings.

Common parts (stairs, roof, lift … ) of building shall also be recorded in the register of buildings as condominium (Condominium exist only in multi-unit building where an owner of a single real-estate unit has separate ownership of a unit and a co-ownership with other owners on common parts) .

A Digital Cadastral Index Map is under implementation and will be finished at the end of 2004. It covers 90 per cent of the country today. 
The usage of data from land cadastre and buildings register is without any restrictions when it comes to direct access. Direct access to all data will be feasible to the land cadastre and land register, surveyors, companies, layers, notaries, real estate agencies …. Partly access is providing also to the private sector. Inquiries concerning a certain person’s holdings of real property are restricted to the public sector only or to the persons involved in real property transactions.

In year 2003 Slovenia has adopted a new “cadastral legislation” with the Real estate property, national border and spatial units registration act. Because we don’t have unified legislation like a Civil code (as in many EU states), many different laws have direct influence on cadastral legislation. The most important laws were adopted or changed (harmonised with EU legislation) in this year (2003 - April, May and June):

Housing Act (Stanovanjski zakon, Jun 2003),

Agricultural Land Act (Zakon o kmetijskih zemljiščih, 1995, Jun 2003)
Law of Property Code (Stvarnopravni zakonik, 2003),

Law on Land Register (Zakon o zemljiški knjigi, Jun 2003),

Construction Act (Zakon o graditvi objektov, 2003),

Planning Act (Zakon o planiranju, 2003),
Administrative Procedure Act (Zakon o upravnem postopku, 2000)

Inheritance of Farmsteads Act (Dedovanje kmetijskih gospodarstev, 1995, 1999)

Public Roads Act (Zakon o javnih cestah, 1997),

Reciprocity Act (Zakon o ugotavljanju vzajemnosti, 1997 – purchase of land to non residents),

Execution of Judgments in Civil Matters and Insurance of Claims Act (Zakon o izvršbi in zavarovanju, 2001),

Water Act (Zakon o vodah, 2002),

Taxation Procedure Act (Zakon o davčnem postopku, 1996),

Nature Conservation Act (Zakon o ohranjanju narave, 2002),

Code of Obligations (Obligacijski zakonik, 2001)

Inheritance Act (Zakon o dedovanju, 1976, 2001),

Notary Act (Zakon o notariatu, 1995, 2003)
Law of Property Code (2003)

This act lays down the basic principles of property law, possession and real rights and the method of their acquisition, transfer, protection and extinguishments. Real rights under this law are:

· ownership,

· mortgage (right of pledge),

· land charge – (Grundschuld),

· right of encumbrance,
· right of easement,

· building right (building owned by a holder of superficies),

Important definitions from Law of Property Code (property law) used in text.

Thing - object of a real right

Things are independent corporeal objects susceptible of human control. Things are also different forms of energy and waves that can be controlled. (Electricity and other kinds of energy, radiation .... -  important for us are immovable things.)

Immovable things 

Immovable tings are spatially defined part of earths area, together with all accessories. All other things are movable.

Component parts (of immovable things)

Component parts are anything, which according to common opinion forms a part of that thing.

Accessories (of immovable things)

Accessories are movable things, which according to common opinion intended to economical use of main thing.

Registration stipulation

Is explicit unconditional statement to allow entry in land register. It is obligatory for all deeds with verified signature, by which we realize entry into land register.

Property rights

Property rights are transferable rights, which can be expressed with money.

Ownership

Ownership is the right to possess, to use, to enjoy, and to dispose.

Possession

Possession is direct control (physical control) over a thing.

Possessor

A person who exercises control over a thing.

A Mortgage is a lien on an immovable. A lien is the right of a morgagee in the event of the non-payment of a secured claim upon maturity to receive payment together with interest and costs from value of mortgage property ahead of all other creditors with an inferior ranking.

Land Charge (Grundschuld) is an independent non-accessorial real right upon an immoveable. It is defined as a real encumbrance of an immoveable granting (court decision or notary deeds – agreement between the parties is obligatory with registration in land register) its holder the right to recover a certain amount of money from the value of the immoveable (Deutsche Bank).

Land charge is the right to demand repayment of a specified cash sum from the value of an immovable ahead of other creditors with an inferior ranking (Law of property code).

Sell at auction - where one prospective purchasers bid against each other until the highest price is reached. 
Easement

An easement is the right enjoyed by a landowner of making limited use of his neighbour's land (example - by crossing land to reach his own property) (Law dictionary). 

Easement is a right held by one person to make use of the land of another for a limited purpose (Webster’s  law dictionary).

Easement is the right to use another's property or to exploit a right or to demand from the owner of a property that he refrain from actions that he would otherwise have the right to carry out on his property (Law of Property Act). 

Type of easement

Slovenian legislation distinguishes between: 

· real easements and

· personal easements.

Real easements are created to regulate neighbourhood relations. Real easement is the right of the owner of an immovable (dominant property) to carry out for the needs of that immovable certain actions on another's immovable (servant property). The purpose of real easements is to enable better use or exploitation of land. Real easement can’t be established and can’t exist on personal things (immovable). 

A real easement shall be exercised in the manner which least encumbers the object of the easement.

A real easement is created (or extinguished):

· by law, 

· on the basis of a legal transaction or

· by decision of a state body. 

A real easement extinguishes if the same person becomes the owner of the dominant and the servant property. In this case the right is temporary extinguished. If the ownership of real property is changed (different owners of immovable) the real easement shall be restored under condition (provided) it has not been deleted in the interim period from land register.

Real easement may also be established for a specific time (several years) or for a specific time of year (during haymaking or harvesting …).

If the dominant property is divided (subdivision) a real easement remains on all parts of divided property. If the servant immovable is divided a real easement only remains on those parts on which it was exercised.

Personal easement is the right of the holder to use another's property or to exploit. It is established in benefit of appointed person until the holder's death (its duration for a legal person may not be more than thirty years). Personal servitudes are strictly personal and un-transferable. It means to:

· enjoy (usufruct) and use the thing and

· another special easement is right to use dwelling.

Types of personal easements are: 

· usufruct; 

· use and

· habitation. 

A personal easement is created on the basis of :

· legal transaction (contract) or

· a court decision.

Acquisition or extinguishments of real or personal easement on an immovable requires also the land register permission and an entry in the land register. 

Surveyors are not obliged to registered easements (real easements) in land cadastre although the sketch and detailed description of easement must be presented in deed at the court.

The impact of easements on sale of real property:

· they reduce the market value of real property (real easement) and

· make sale difficulties (personal easement).

PURE SALE - Slovenian case

	Activity
	A sale of a parcel (unit of real estate).    

A parcel is registered in the land cadastre and in the land register.    

Owner (or several part owners – part ownership) of a parcel is registered in the land register.

Buyer, owner – physical or juridical person.

	General context
	The owner sells a parcel to the buyer. The buyer and the seller come to an agreement regarding selected parcel.

	Special context
	The transfer of a parcel means only a change of ownership.

Pre-contract activities are defined by law (negotiation, offer, public auction, to invite a tender and pre-contract) and can be done (or not) before the final contract. 

All pre or post contract activities and other support to the buyer and to the seller by preparing the final contract can be done by:

· real estate agencies, 

· lawyers,

· notary and

· buyer and seller themselves.

Check for the pre-emption rights means, to bid the same sales offer to the pre-emption rightful claimant (max. waiting time is 2 months for final decision for the physical person and 15 days to 1 month for juridical person).

The final contract shall contain the clear declaration of the transfer (sales contract), identification number of the parcel, the name, address and the identification number of buyer and the seller, the purchase sum, permission for registration in land register (registration clause) and the date of transfer. 

The new owner (buyer) submits the proposal for entry in the land register (official form with contract, within max. of 6 months for a physical persons and 1 months for the juridical persons).

The date of registration in land register (together with the final contract) is the date of transfer of ownership.

The transfer of ownership is closed when 

(1) the final contract is signed (seller, buyer and checked and verified by notary) and 

(2) the transfer is registered in the land register (two conditions).
Non-residents need purchase permission from the state administration office. (Act of Reciprocity. From 2003, physical persons who are EU residents can buy real estates only under the condition of reciprocity. The juridical persons (enterprises registered in Slovenia) can buy real estates without limitations. Other non-residents need administrative permission, must fulfil the condition of reciprocity, and must live for a three years in Slovenia.). 

The re-establishment of boundaries in the field or setting up the definitive boundary points is optional (sometimes recommended). (Establishment of boundaries is not the matter of transfer).


	Trigger event
	Notary checks the land register data and the existents of pre-emption rights.

	Pre-conditions
	The seller must be the owner (or part owner) of the parcel registered in the land register. If the owner is not registered in the land register (rare), he must have in possession the whole chain of deeds of all former purchases.

The buyer checks the real property in the field. (optional)

In the case of a mortgage on the parcel concerned, the appropriate agreement must be arranged among the seller, the buyer, and the mortgagee (verified by notary).

	Sequential sub-
activities
	1. The owner and the buyer initiate the purchase process.

2. They (one of them or both) can have support from an expert (lawyer, real estate agency – agreement, notary).

3. The buyer should examine the parcel for any possible deviations from normal conditions. 

4. If the buyer intends to buy the parcel for residential use, he must inspect the planning documents and acquire (on demand) the planning information (Spatial Planning Act).

5. The buyer negotiated with bank about mortgage (if needed).
6. The buyer and the seller prepare the sales contract. The sales contract (purchase-deed) include at last (Code of Obligations):

· clear statement - sales contract,

· the names, addresses and identification of contractors,

· the specification of real property (all information and identification from land cadastre and land register),

· the purchase price,

· the terms of payment,

· time and manner to transfer real property in possession,

· a registration permission (seller) for entry in land register,

· responsibilities for mistakes,

· covering of expenses (taxes),

· a moment of validity of the contract,

· place and date of signing the contract, 

· signatures (buyer, seller and notary) and

· planninig information (obligatory from 2003).

7. Notary checks the land register data and existence of pre-emption rights (planning information). In special case notary can prepare the final contract (notary deed).

8. Transfer tax must be paid (to the municipal tax office). The tax office updates the Real property sales and taxation register.

9. Notary verified the signatures in the contract. 

10. The purchase sum must be paid (terms of payment). 

11. New owner makes a request (proposal) (official form with the original contract) for entry into the land register (registration of ownership).

12. Registration fees must be paid.

13. The registrar in the land register checks the data in the contract and changes the ownership (or registered other rights, which stands in the proposal together with adequate deeds). If registration is denied the notary takes all responsibility. The buyer can later appeal against such decision to the higher court.

14. The land register sends the final decision regarding entries of ownership (or other rights) to all involved parties. 

15. It’s possible to put complaints in a special administration procedure against the land register final decision from all involved parties.

16. After fifteen (15) days (no complaints) the land register decision is final. 

17. The transaction is completed.

18. Final decision (land register decree) is forwarded to the land cadastre. 

19. The land cadastre changes the ownership. 

	Variations
(alternative
scenarios)
	The notary must check the pre-emption rights (planinng information): 

· on agricultural land,

· on urban land,

· on cultural heritage,

· regarding tenants in rental apartments or

· when the condition regarding small dwelling house are improved.

In the case of mortgage on the parcel an agreement must be arranged among buyer, seler and mortgagee. They exists two possibilities to:

· cancelling the mortgage (to pay it out),

· or to take over the mortgage together with the real property by signing a special agreement.

	Active Actors
	Buyer - new owner, seller - old owner, real estate agency, notary, lawyer, land register, land cadastre, Pre-emption rights holders

	Passive
Actors 
	Mortgagors, Pre-emption rights holders, Tax authorities, Registrar, 

	Other systems
	Real property sales and taxation register, Register of all offered real property on real property market (new register since July 2003), Register of territorial units, Register of population


Municipality pre-emption right is excluded:

· if owner sells or make a gift to near relatives (wife, children, adopted child, … Planning Act) or

· if the buyer is a state or person of public laws. 
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A formal description of Subdivision - 
The owner (seller) purchases a part of a parcel. Before the sales contract the subdivision of the parcel must be performed.

	Activity
	Subdivision of a parcel.

Parcel is registered in the land cadastre and in the land register.  

The owner submits request for subdivision to the surveying company.

Buyer or Owner - physical or juridical person.

Surveying and Mapping Company or independent entrepreneur – is juridical person, licensed for implementing geodetic services, which must employ al least one responsible surveyors. 

Responsible surveyor – employed by the surveying and mapping company (performer of all geodetic services).

Involved parties – owners of the parcels that bordered on (or only one border mark) the subdivided parcel.

Geodetic services - comprise the performance of procedures for the preparation of detailed reports regarding boundary settlement, subdivision, land consolidation, boundary adjustment, delimitation of legal statuses, establishing actual use of land properties, a report for the entry of a building or parts of a building in the register of buildings, a report on integration of parts of buildings and exclusion of a part of a building and reestablishment of boundaries in the field.

	General context
	Subdivision is amalgamation and subdivision of land parcels. The amalgamation of parcels is considered as a special case of subdivision process.

Subdivision of land parcels is the creation of two or more land parcels from one or more land parcels, having the same legal status with respect to the ownership and other property rights.

The owner or competent authorities (special case) forward the request for subdivision to the chosen surveying company. Surveying company, which must employ responsible surveyor have the right to carry out all cadastral procedures (geodetic services).




	Special context
	New and old boundaries must be market in the field. Subdivided part must be unique defined with:

· identification number, 

· area  and

· land use code.

After subdivision the parcels are first registered in the land cadastre and later in the land register. 

The owner keeps ownership to the all parts of subdivided parcels.

The purchase of the new parcels can be then preferred.


	Trigger event
	Check for ownership at the land register. (responsible surveyor - check all involved owners of bordered parcels).

	Pre-conditions
	A legal base of subdivision must exist. Subdivision is carried out on the basis of a government body act or an act of the local community body or subdivision permit is not required (Spatial Planning Act, Real estate property act).

The Act of a government body or a local community body must contain the subdivision plan or a detailed description of the subdivision or an indication that the subdivision is not limited by any regulations.

	Sequential sub-
activities
	20. The owner (In special cases also state administration body, local community or Surveying and Mapping Authority) submits the request for subdivision to the selected surveying and mapping company. 

21. Surveying company collects the required land cadastre and land register data:

· cadastral map (land cadastre),

· detailed attribute data (land cadastre), 

· ownership data (land register),

· previous cadastral applications or previous measurements on the parcel (land cadastre archive).

22. Surveying company prepares a detailed description of the subdivision:

· Planinng information with subdivision permission and subdivision plan (Spatial Planning Act),

· preliminary measurements (optional).

23. Surveying company analyses data and compares preliminary measurements with situation in the cadastral map.

24. Surveying company carries out the process of subdivision:

· boundary settlement hearing (optional - before subdivision the owners of adjoining land parcels shall show or describe in detail the position of the old boundaries in the field),

· establishing the old definitive boundary points (optional),

· determination of new boundaries (subdivision plan) and

· cadastral measurements and cadastral sketch.

25. Surveying company prepares a detailed report about the subdivision:

· calculates the coordinates of boundary points, 

· adjust the position of the existing boundaries on the cadastral map,

· calculate areas…

26. The owner pays the subdivision costs to the surveying company and takeover the detailed report.

27. The owner or the surveying company (The owner can authorize the surveying company to carry out for him the formal process of subdivision registration) submits a formal request to the cadastral authority with the detailed report to start the record altering into the land cadastre (within 6 months).

28. The cadastral authority checks the detailed report.

29. If the check is successful the cadastral authority shall invite the owners (all involved parties) to express their opinion (“oral hearing”) whether they agree with the position of the old boundary as marked with boundary markers during the boundary settlement hearing. If a boundary remains disputed even after the oral hearing is completed the cadastral authority shall call the owners, to institute legal proceedings at the court (within 30 days).

30. If the owners agree with the old boundary lines the cadastral authority carries out the written provision. All parties involved in subdivision case have now fifteen days of appealing period on written provision. The subdivision is formally concluded at the end of the appeal period.

31. The cadastral authority registers the changes in the land cadastre database and completes the subdivision process.

32. The cadastral authority always notifies (sends all relevant data regarding the subdivision) the land register about the changes in land cadastre.

33. Registrar (at the land register) registers the land registers database and inform the land cadastre about the performed changes.



	Variations
(alternative
scenarios)
	If the request for subdivision permission is rejected from the municipality administration office the subdivision can’t be performed or the subdivision detailed report is rejected at the cadastral office.

	Active actors
	Seller – old owner, involved parties, Land register, Land cadastre, Surveying and mapping company - Responsible surveyor

	Passive
Actors 
	Buyer - new owner

	Other systems
	Register of territorial units, Register of population
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Pre-emption rights on real property ( Slovenia )

General definition: A specific beneficiary has a right but not an obligation to buy a real property at a given price. 

Beneficiary is a pre-emption right holder and has a right to buy before others. Important is the purchase price of real property. Its means the price is market value of real property. The seller can find with help of the real estate agency eventually buyer for his real property but the purchased price offering to the pre-emption right holder must be the same. The pre-emption right holder (the beneficiary) has a short period of time (15 - 30 days - depends if beneficiary is physical or juridical person) to decide whether to use his right or not (to buy a real property or to loose the pre-emption right). 

The pre-emption rights could be also established with the contract between the physical or juridical persons. In this case the pre-emption right must be recorded in the land register (on demand). 

The real property can be sold afterwards or not.

In Slovenia exist numerous examples of pre-emption rights, which derives from different laws:

Law of Property act (2003),

Agricultural land act (1995, April 2003),

Housing Act (May 2003),

Water Act (2002),

Triglav National Park Act (2003),
Cultural Heritage Protection Act (1999) and

Spatial Planning Act (2003).

All laws are new in Slovenian legislation, because Slovenian parliament strictly harmonised legislation with the legislation in EU. Examples from legislation are shown below.

Pre-emption rights on apartment

When a rental housing property is sold, the seller is obliged to offer the tenants that property (apartment) for the price the potential buyer should pay. The tenants have two months to decide whether to buy or not. 

When a family house or an apartment in co-ownership is sold, the seller (co-owner) is obliged to offer this real estate to other co-owners.

The owner of apartment in small dwelling house (stated condition for small dwelling house – dwelling house with 5 or less apartments and several owners - two or more) is obliged to offer to other owners that they can buy the property (apartment).

When a ”cultural heritage” is being sold, the local or state government has the pre-emption right to buy or to forbid the selling. 

Pre-emption rights on agricultural land

When the owners intension is to sell the agricultural land is sold, the agricultural land act foresees special sequence when the physical or legal person can buy a real property:

1. Co-owner,

2. Farmer which parcel is adjacent to the sold parcel,

3. Leaseholder,

4. Other farmers,

5. Agricultural co-operative,

6. State fond for agricultural and forest land.

The owner must inform all the potential buyers about:

· ownership of the parcel,

· identification number of the parcel from the land cadastre and land registry,

· description of the parcel (area, use, ….) and

· terms of sale (terms of payment, price, … ).

The information regarding selling of a parcel must lay on the notice board (as a public notice) of the administrative office of agriculture for 30 days. The administrative office assembles all interested potential buyers with all-important information and arranges them after the pre-emption rights sequence. First in the row can buy the property or to give up the right to the next in the row.

Municipal pre-emption rights 

In the urban or semi-urban area the municipality can with a spatial decree (Spatial Planning Act) established pre-emption rights on specified territory (few parcel, a district or on the whole urban territory of municipality). The urban area is defined as a building site area. 

Seller (owner) informs municipality with detailed description of property he wants to sell, identification of the parcel, price and other important terms of sale. Municipality informs seller (with statement) within 15 days if they are interested in property and at a price. If they don’t answer in 15 days the property should be sell to another. Municipality can buy the property for their own purpose, which is prescribed by law (hospitals, schools, kindergartens, social dwelings, infrastructure …). Municipality can latter sell the property but only under the contition prescribed by law (Spatial Planing Act). 

Municipality pre-emption right is excluded if owner sell a property or make a present to spouse or to the  first relative in a row (sohn, doughter, adopted child …).

Notary always check if the pre-emption rights exists before verifies the buyers and sellers signature.
Pre-emption rights (Slovenia)


Establishing of

pre-emption rights

Registration in

Land register

Types of pre-emption rights on

Selling of real property with

pre-emption rights

Municipal pre-emption rights (voorkeursrecht gemeenten)

Jaap Zevenbergen

General

In several cases specified in the WVG (Act Pre-emption rights Municipalities) the municipality can vest a pre-emption right on specified parcels. The right only has a limited validity in time (usually for two years, with a chance for extension with one year). The decision becomes valid the day after publication in the ‘official paper’ (Staatscourant), and has to be registered with the Cadastral Agency as soon as possible. The Notary’s Chamber keeps a special on-line register to bridge the gap (usually one or two days). An extensive list of sales that are excepted exists (incl. close relatives and other government agencies).

Pre-emption means that a property right holder who is considering selling his property, has to offer it first to the municipality. The municipality has to tell him if they (in principal) want to buy the property for a price to be established. If negotiations over the price fail, it can be established by court appointed experts or ultimately the court itself.

Procedure

Seller informs municipality with detailed description of property he wants to sell (this can be more than the area which is under the pre-emption right, and even include a whole company).

Municipality informs seller within 8 weeks if they are in principal interested in acquiring the offered property at a price to be determined. If they are not interested or fail to inform him within 8 weeks, he can sell that property freely for 3 years.

Seller can appeal to the provincial government within 4 weeks to be relieved from having to negotiate with the municipality and be allowed to sell the property freely.

Provincial government decides within 6 weeks (can be extended with 3 weeks) after hearing both sides. They can relieve the seller for maximum 3 years and impose special conditions.

Seller and municipality negotiate over the price. The seller can ask the municipality that an advice from experts will be called for. The municipality will ask the court within 2 weeks to appoint one or more experts.  

The court appoints one or more experts, who will draw up their advice in accordance with the relevant article of the Expropriation Act. They send their advice to the parties. The municipality pays for the experts.

Within 4 weeks the municipality can:

Ask the court’s ruling on the advised price

Inform the seller they accept the advised price

Inform the seller they do not want to buy the property (-> 3 years free)

In case of 7 b) the seller can within 3 months:

Ask the court’s ruling on the advised price (now municipality can decide to end procedure -> 3 years free)

Accept the advised price

Decide no longer to be willing to the sell the property

If the court has to rule on the price, a judge, a scriber and the experts will visit the field to inspect the property. A renewed advice will be made. Parties can plead before the court with regard to that advice in the first session after 4 weeks. Within 4 weeks the court will rule on the price.

During 3 months the seller can hold the municipality to buy the property against the price ruled by the court.

When the municipality has decided not to buy the property, the seller can ask the court to force them to do so at a price set by the court. The court takes the special personal circumstances of the seller in consideration in its decision.

When a (any?) property is sold to some else than the municipality, the Cadastral Agency (registrar) will only register the deed of transfer if it contains a notarial declaration at the bottom that:

the property does not contain an area on which an active pre-emption right rests, or

the transfer does not violate any of the provisions with regarding the pre-emption right (meaning that i.a. the procedure above has been followed leading to the municipality not wanting to buy (or acting too slow))

Municipal pre-emption rights (forkop)

Hans Mattsson

General

Municipality has right of pre-emption in certain specified cases, in reality mainly within urban and semi-urban areas. Special types of properties, mainly detached houses and summer houses with land area under 3.000 sq. m is not allowed to pre-empt.

Pre-emption means that the municipality has the right to acquire the property on the terms agreed on between the buyer and seller. Under certain conditions can the contract conditions may be adjusted.

Procedure (main case)

1. Purchase contract is signed by buyer and seller

2. Buyer applies for ownership registration (lagfart)
3. Land Registration Authority (inskrivningsmyndighet) adjudicates if the conditions for right of pre-emption is fulfilled

4. Land Registration Authority sends information about the purchase to municipality if the conditions are fulfilled

5. Municipality decides if they want to use the pre-emption right (must be done within three months from title registration day (inskrivningsdag), otherwise the right lapses

6. If the decision concerning pre-emption is not contested is the municipality purchase

7. Municipality decision concerning pre-emption can be contested to the Land Registration Authority (within one month) (kolla inneborden av 8§)

8. Land Register Authority shall notify the municipality about the contestation without delay

9. Municipality applies to the Government for permission to pre-empt (within one month)

10. Government investigates the case

Alternatives

If purchase permissions is needed for purchase of farm/forest land, the process is dependent on application for purchase permission (the three months period starts from the application day for purchase permission). Special rules also apply to pre-emption of rental buildings (hyresfastighet m.m.) etc.

If purchase is done in connection with subdivision, the pre-emption right period starts after the subdivision (vilande lagfart?) is registered and following application for ownership registration is handled in to the Land Register Authority.

If the buyer or seller handles in a witnessed copy of the purchase deed to the municipality before the application of ownership, the three months period instead starts from the day the municipality got the copy.

If the parties cannot agree about the adjustment in an agreement, the dispute is tried by the court.

Agriculture leaseholders and tenant-ownership associations have pre-emption rights which is handled in other, special acts.

Mortgage

Mortgage is the most common method of financing real estate transactions. The investments in real property are expensive and capital is needed. The existence of an efficient mortgage finance system improves the conditions of the housing and property market's function. Establishing a good mortgage system seems to add both to the national and to the single family's utility in an economy in transition.

In the existing Slovenian financial system we have a lack of specialized long-term mortgage instruments. Yet recently, commercial banks have started to lend at 15-20 years repayment conditions, but only in a minor scale.
GENERAL

Mortgage is a form of a non-possessor collateral security right upon an immovable in order to secure a claim (Black’s law dictionary). 

The mortgagee, usually a financial institution, is the provider of the loan or other interest given in exchange for the security interest. Normally, mortgage is paid in instalments that include both interest and a payment on the principle amount that was borrowed.

Mortgage is an instrument that creates a lien upon immovable as security for the payment of a specified debt. Mortgage protects this relationship, which can exist on immovable or movable thinks. Intention to establish a mortgage is protection of mortgagee in case of nonfulfilment of mortgager obligation. In short, mortgage is a guarantee for money. When anyone lends money, he needs a guarantee for repayment.

Concept (Slovenian legislation)
A mortgage is a lien on an immovable (Law of Property Code).
Types of mortgage

1. a statutory mortgage,

2. a joint mortgage (can be established on more then one immovable as security for the same claim), 

3. a maximum mortgage,(can be established by determining a maximum amount up to an immovable is used to guarantee a secured claim) and

4. land charge.

If the ownership right belongs to the several persons (co-owners), each co-owner may establish a mortgage on their ideal share without the consent of the other co-owners. Opposite - establishment of a mortgage on entire immovable, which is the object of the co-ownership, requires agreement (consensus) of all the co-owners.

A special case is a joint mortgage. In this case is possible to established (and registered in different land register offices) mortgage on several (more than one) immovable recorded in different land registers. With the first entry of a unit in the land register the main entry is defined (at the first land register office). Other entries in different land registers for which the joint mortgage were established, shall be cross-referenced (with the land register note) with the main entry.

Extend of a mortgage

In accordance with the law the mortgage extends to:

· the immoveable itself,

· essential and unessential component parts and 

· accessories,

The mortgage extend to the unessential component parts and the accessories, under the condition, that the mortgagor owns them.

Creation of a mortgage

Mortgage is established with:

· legal transaction, 
· notaries protocol (as a directly executable deed), or 

· with a court decision (special procedure).

In accordance with law is required a real agreement of establishment between the mortgagor and mortgagee and registration in the land register. In accordance with the system is required a valid legal title and registration in the land register.

Mortgage must be registered in the land register (as security for mortgagee). The real property is always in possession of the mortgager. If the owner of real property (mortgager) breaches the provisions of the agreement, (for instance by interrupt paying) the mortgagee has right to honour the bill by taking over the pledge in ownership and to settle the debt from the value of real property. 

Because the real property is in possession of the mortgager, the mortgagee is protected (with law) against the mortgager:

· if the mortgager makes the thing (immovable) worse (even if he try to make the thing worse or to destroy the thing – for example - worsening the situation on land, or on house, or on dwelling …), at first he (mortgager) must stopped with such an action, which reduced the value of real property. If he don’t stop the worsening situation the mortgagee is protected with the mortgage suite and finally with sell of real property on auction. 

· if he doesn’t pay obligations – mortgage suite and later sell of real property on auction.

More than one mortgage may be established on the same immovable.

A mortgage is intended to secure a claim until its final repayment. If a claim is partly repaid the mortgage is not reduced. If a real property encumbered with a mortgage is subdivided, each of the subdivided parts of the property is encumbered with the mortgage in full. 

Extinguishments of a mortgage

A mortgage extinguishes with deletion from the land register. The deletion of a mortgage may be demanded: 

· if the debtor pays off the claim which is secured with mortgage; 

· if the claim secured with the mortgage expires (desists); 

· if the mortgagee renounces the mortgage;

· if the same person becomes the owner of the immovable and the holder of the mortgage on this immovable; 

· if the mortgage expires by lapse of time; 

· if the pledged property is sold for repayment of the secured claim. 

· ten years have passed since maturity of claim (old mortgage);

· if the mortgagee is unknown or not available at the court;

If the secured claim is not paid upon its maturity, the mortgagee has the right to execute upon the encumbered immoveable and other objects that are covered by the mortgage. The mortgagee has to sue the mortgagor on the basis of mortgage and then the foreclosure sale takes place in accordance with the rules governing execution (Law on Execution).
But only with the final court decision the mortgagee claim is repaid with purchase of immovable on auction. In case of repayment is important successive order in land register. When the first mortgagee is repaid in full then is repaid the next mortgagee in full, and so on in order regarding the entries in land register. 

The real property is sold (on action) to the third person and not to the mortgagee. Eventual consensus between mortgagor and mortgagee regarding ownership of immovable encumbered with mortgage is null and void. 

Also for the mortgage the Slovenian law requires a valid legal title and registration in the land register, as the mode of acquisition. Mortgage is registered at the land register with the following data about claim (Law on land register, May 2003):

34. amount of capital of claim and currency, 

35. date and content, as it’s was published in deed, 

36. date and interest rate if claim was secured before their maturity run interest, 

37. maturity of capital of claim:

· if maturity was established with the date about last day of time limit,

· if the capital was paid by instalments (last day of maturity of last instalment),

· if maturity claim was dependent from recall creditor, enters this datum.

If the mortgage is constituted on individual ideal share, the data about its ideal share must be also recorded in land register.

The mortgage market is underdeveloped in Slovenia. Reasons of reluctance to mortgages by the bank is:

· Expensive proceedings 

· Time-consuming procedure on account of large backlogs because the land register is not up to date.

· Long foreclosure-proceedings at court from 3 to 5 years.

· The banks apply a loan to value ratio of only 40 % to 50 % of the market value to get enough space for accrued interests and other fees and costs within the lending value.

· Eviction: Only in certain exemptions the debtor has to leave his home. Otherwise he can stay for further three years (law). Therefore it is difficult to find a bidder and appropriate purchase price of immovable (market value).

Land charge – “Grundschuld”

Definition: Land charge is a real charge on a property, on the basis of which a certain sum of money has to be paid to the holder of the land charge. (German Civil Code) Since the land charge is abstract and unlike the mortgage, it is not dependent upon the balance of a claim. The annuity charge is a sub-category of the land charge.

Land charge is the right to demand repayment of a specified cash sum from the value of an immovable ahead of other creditors with an inferior ranking (Law of Property Code). The provisions on mortgages shall apply to a land charge unless otherwise is provided in law. 

Slovenian system of land charge is new. Regulated is on German model and represents supplement to mortgage catalogue as a special form of mortgage. We can hardly find the differences in definition with regard to the mortgage, but we can find a big difference in meaning and in proceedings with land charge. Different foreign legislation (Germany or future members of EU  ) hasn’t satisfied only with classical mortgage, which assumes only existence of claim and so they introduce the land charge. 

Such as German legislator the Slovenian do the same. They legalised land charge, which represents from claim independent real encumbrance of an immoveable and grants its holder the right to recover a certain amount of money from the value of the immoveable. Land charge has entire form of mortgage. Because of their independency from claim the land charge is stable in their existence and is in practice preferred above mortgage. Special German practice gives to land charge advantage instead of mortgage. The statutory provisions on mortgage apply also to the land charge.

Creation of a land charge

A land charge is created on the basis of:

· a unilateral legal transaction and with issuing of a land (charge) letter. 

· A land charge can be established by the owner of the immovable (independent or insulated land charge) and

· mortgagee can also established land charge with the agreement with the owner of the encumbered immovable. They can change mortgage into one or more land charges. 

Like mortgage, land charge requires a real agreement between the parties and registration in the land register. The registration requires in principle the same data as with respect to mortgage.

Land charge is constitutes only with a “land charge letter” (grundschuldbrief). After land charge registration the land register issues a land letter. (Rules on land letter, Official gazette 15/2003, Property Law Official Gazette 2003). The land letter is issued to the owner of the encumbered immoveable and he delivers it to the future holder of the land charge. The holder of the land charge has the right to demand that and the land register issues the land letter directly to him. Land charge is also transferred by a non-formal agreement related to the transfer and with delivery of the land letter. 
For the land charge is characteristic that no cession exists. With the same land letter we can insure a new claim. In the time, when claim still not exists, the land charge has status of repose insurance.

Slovenian legislation has defined so-called proprietary land charge, where the land letter is under explicit provision of Property law - security deed, which can carries over with endorsement. The owner of immovable, which achieve at the court edition of land letter, he only carries insurance, which will be against maturity either repay or either will keep land letter for insurance of a new arranged claim.

The owner of an encumbered immovable must pay the (debt) on maturity to the entitled holder of the land letter. A land letter is an executable title and the owner of an encumbered immovable cannot demand payment of the land debt. 

A land charge extinguish with its deletion from the land register and upon submission of the land letter. 

Described is a pure theory regarding land charge extracted from several different sources (Slovenian and German legislation and from practice in Germany). When we compare Swedish mortgage system with land charge we can find a lot of similarities and the Swedish mortgage system was for me more understandable as before.

Land charge is a new instrument in Slovenian mortgage system (Property Law, 2003, Rule on land letter, June 2003) and till now of course we don’t have any experience with this kind of mortgage. If will be broad accepted is a question of time, people, banks or others till now indefinable things!

Subdivision of co-owners parcels encumbered with land charge or mortgage (included in subdivision of a parcel).

If any of the co-ownership shares of the immovable is encumbered with a mortgage or a land charge a division agreement is only possible with the consent of the creditor. A division agreement must determine the individual part of the building or the land parcel in divided co-ownership to which the encumbrance transfers. 

Subdivision of a parcel encumbered with a mortgage or land charge is carried out only on the bases:

· of the consent of a creditor - division agreement and 

· with the final subdivision permit (basic legal act for subdivision).


Mortgage in Slovenia

About 10 % of housing loans are secured by mortgages.

· The registration of immovable (particularly dwellings and houses) has not been finished yet and this seems to be the main problem introducing an efficient mortgage system.

· Time-consuming procedure on account of large backlogs with the land register.

· Expensive proceedings in entering a mortgage. 

· Long foreclosure-proceedings at court from 3 to 5 years.

· Consequently the banks apply a loan to value ratio of only 40 % to 50 % of the mortgage lending value to get enough space for accrued interests and other fees and costs within the lending value.

· Eviction: Only in certain exemptions the debtor has to leave his home. Otherwise he can stay for further three years (by law). Therefore it is difficult to find a bidder on auction.
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 Mortgage system in SWEDEN

Property owner is entitled to obtain the registration of mortgage as a charge on the property. ( certificate (mortgage deed) is then issued by the land register. 





Handling of mortgage deed ( mortgage deed register. (mortgage represents a part of the value of the property in case of several mortgages ( chronology of registration.) 

Only the owner of a property unit can mortgage the property.

A  mortgage is charged to one property unit (usually). With the mortgage is secured a defined claim (contract).

A share in the property unit cannot be mortgaged separately. Property unit can be charged with mortgage only as a whole unit. 

Property unit can be charged with several mortgages.

Mortgage has to be registered in the land register (cadastre) and in the mortgage register.

The owner of the property delivered the mortgage deed as security for the payment claim. 

The order of priority of different mortgages is decided by the chronology of their registration.

Mortgage deed cannot be reused as security for another claim.

Mortgage can be greater then value of property unit (offered as security). 

Mortgage cannot be used as security for a different purpose from that for which it has been pledged.

The difference between the debt and mortgage amount is the excess security (already paid to mortgagee).  The excess security belongs to the mortgager (owner) when the mortgage is repaid at an executive sale.

If the mortgage is insufficient to cover the debt secured, an additional charge is granting to mortgager, if he is temporarily unable to pay instalments with interest charges. The creditor must have in mind that the mortgage amount is not appreciably grater then the value of real estate. The simple interests are standardized at 15% .

Miran Ferlan
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