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Introductiontc "Introduction"
tc ""
Property rights in land and buildings, as defined in private law, do not give the right holder the (total) control that is sometimes assumed. In the general interest of society (or at least of the administration) the control of the right holder over his property is limited in many ways. One of the ways in which the control of a right holder can be limited is through a limitation in the right of ‘disposal’ though a pre-emption right. tc "Property rights in land and buildings, as defined in private law, do not give the right holder the (total) control that is sometimes assumed. In the general interest of society (or at least of the government) the control of the right holder over his property is limited in many ways. One of the ways in which the control of a right holder can be limited is through a limitation in the right of ‘disposal’ though a pre-emption right. "
The pre-emption right can be described as the right in which a beneficiary has a right but not an obligation to buy a specific real property at a certain price. Pre-emption right is a privilege to take priority over others in claiming the real property that is subjected to pre-emption. tc "The pre-emption right is a right in which a beneficiary has a right but not an obligation to buy a specific real property at a certain price. Pre-emption right is a privilege to take priority over others in claiming real property subject of pre-emption. "More precisely it can be defined as:

· Pre-emption right is a right of claiming or purchasing before or in preference to others (Webster’s Encyclopedic Unabridged Dictionary of the English Language).

· Pre-emption right is a privilege to take priority over others in claiming property. It is the right to buy before others (Black’s Law dictionary).

· A potential buyer’s right to have the first opportunity to buy, at a specified price, if the seller chooses to sell (Black’s Law dictionary).tc "Pre-emption right is a right of claiming or purchasing before or in preference to others (Webster’s Encyclopedic Unabridged Dictionary of the English Language). Pre-emption right is a privilege to take priority over others in claiming property. Is the right to buy before others (Law dictionary). A potential buyer’s right to have the first opportunity to buy, at a specified price, if the seller chooses to sell (Law dictionary)."
The pre-emption right is a typical latent right, which lays silently on a property. Only when the present owner
 decides that he is interested in selling the property, the right wakes up. The pre-emption right holder as such has no means of forcing the present owner to take this decision to sell. Of course it could be that in certain cases where the pre-emption right applies, other land development instruments can also be applied, such as compulsory purchase (including expropriation).

In this article we will first describe the different types of sources, beneficiaries and ways of effectuating of pre-emption rights in general. Then an overview is given of the pre-emption rights in the Netherlands, Slovenia and Sweden. A short comparison is made, which emphasises the burdens and benefits of pre-emption rights as such, and indicates which of the different types described in the general part seem to be the least disruptive to real property transactions. tc "In this article we will first describe the different types of sources, beneficiaries and ways of effectuating of pre-emption rights in general. Then an overview is given of the pre-emption rights in the Netherlands, Slovenia and Sweden is presented. A short comparison is made, which emphasises the burdens and benefits of pre-emption rights as such, and indicates which of the different types described in the general part seem to be the least disruptive to real property transactions. "
tc ""
Sources of pre-emption rightstc "Sources and beneficiaries of pre-emption rights"
tc ""
There are several ways in which a pre-emption right can come to rest on a property. These types are by law, declaration or contract.

Type 1.
The first two sources of pre-emption rights are based on special legal stipulations, which introduce that under certain circumstances a certain beneficiary is awarded the pre-emption right. These circumstances are defined by present or planned land use type, and related to that the beneficiary or beneficiaries are named. In case of a pre-emption right by law the pre-emption right exists ex lege for all properties to which the defined circumstances apply. And the appropriate person (either the seller of the property, or the authority that enforces the pre-emption right) has to realise its application based on the presence of these circumstances.tc "The two other sources of pre-emption rights are based on special legal stipulations, which introduce that under certain circumstances a certain beneficiary is awarded the pre-emption right. These circumstances are defined by present or planned land use type, and related to that the beneficiary or beneficiaries are named. In case of a pre-emption right by law the pre-emption right exists ex lege for all properties to which the defined circumstances apply. And the appropriate person (either the seller of the property, or the authority that enforces the pre-emption right) has to realise its application based on the presence of these circumstances."
Type 2.
In case of pre-emption right by declaration it is the beneficiary who actively has to create his pre-emption right. When the right circumstances apply, the pre-emption right does not come into effect automatically, as is the case under the previous source. This only allows the beneficiary to declare that he wants to create the pre-emption right. This could be done by individual letter informing the present owner, or by a wider decision that describes (rather detailed) the area over which the pre-emption right is vested. The procedure could include publicising the declaration in certain newspapers (and/or the official gazette), as well as recording them in the land registry or the cadastre.tc "In case of pre-emption right by declaration it is the beneficiary who actively has to create his pre-emption right. When the right circumstances apply, the pre-emption right does not come into effect automatically, as is the case under the previous source. This only allows the beneficiary to declare that he wants to create the pre-emption right. This could be done by individual letter informing the present owner, or by a wider decision that describes (rather detailed) the area over which the pre-emption right is vested. The procedure could include publicising the declaration in certain newspapers (and/or the official gazette), as well as recording them in the land registry or the cadastre."
Type 3.
In case of a pre-emption right by contract, we are not really dealing with limitations in the general interest, since it is the present owner (or one of his predecessors) who has granted this right by contract to the beneficiary. This could be part of the contract under which he became the owner (maybe the previous owner wants to retain some control over the person to whom the property passes on later), or through a special contract to introduce a pre-emption right, usually called ‘an option’. This type of contracts is sometimes associated with land speculation.

tc ""
Beneficiaries of pre-emption rightstc "Sources and beneficiaries of pre-emption rights"
tc ""tc ""
The beneficiary of the pre-emption right, he who can purchase before others, can also be of different types. Basically any type of natural or juridical person can be a beneficiary, although the category of possible beneficiaries differs between different types of pre-emption rights. For legal pre-emption rights it could be local or national authorities (municipalities = M or the State = S). But it can be private persons with a certain qualification as well (a (neighbouring or tenant) farmer = F or an apartment user (association) = A). Maybe at first sight one would not expect private persons as beneficiary of legal pre-emption rights that are created in the ‘general interest of society’. However societies are often inclined to give such a right to certain types of users of properties. For contractual pre-emption rights obviously anything would be possible, but in reality in most cases it would be a developer (company or investor).

 tc " "
Ways of Effectuating the Pre-emption right 

tc "Ways of Effectuating the Pre-emption right "
With regard to the way the beneficiary gets the chance to effectuate his pre-emption right and actually purchase the property, we can distinguish between two rather different types. 

Type I.
Mandatory offering it. The present owner, after deciding he wants to sell off his property, offers it to the beneficiary. In this way the beneficiary has the ‘right of first refusal’. The beneficiary has to decide if he wants to purchase the property or forsake his pre-emption right. To make this decision he needs to know the price he is going to pay for the property. In some cases the seller can set the price (but can not sell it at a lower price to someone else if the beneficiary forsakes his right), and in other places the price has to be determined by the seller and buyer together. Of course this is not a normal, free market negotiation, and thus special procedures are needed in case they do not agree on what the fair (market) price would be for this property. Often the price should resemble what would have been paid for the property as such as part of the compensation under expropriation, and thus the ultimate remedy might be a court decision. In case that a property over which a pre-emption right exists is sold to another than the beneficiary, a formal check has to be made at the end of the transaction process (just before final registration) whether the beneficiary’s rights have been obeyed during the process.tc "(b) In case a normal purchaser is not involved, the present owner, after deciding he wants to sell off his property, offers it to the beneficiary. In this way the beneficiary has the ‘right of first refusal’. The beneficiary has to decide if he wants to purchase the property or forsake his pre-emption right. To make this decision he needs to know the price he is going to pay for the property. In some cases the seller can set the price (but can not sell it at a lower price to someone else if the beneficiary forsakes his right), and in other places the price has to be determined by the seller and purchaser together. Of course this is not a normal, free market negotiation, and thus special procedures are needed in case they do not agree on want the fair (market) price would be for this property. Often the price should resemble what would have been paid for property as such as part of the compensation under expropriation, and thus the ultimate remedy might be a court decision. In case that a property over which a pre-emption right exists is sold to another than the beneficiary, a formal check has to be made at the end of the transaction process (just before final registration) whether the beneficiary’s rights have been obeyed during the process."
Type II.
Taking over the agreed contract. The present owner as seller and an interested buyer will start to go through the normal process. The buyer will investigate the property and many things related to it, and he and the seller will negotiate a price. Once they have finalised their contract, but before the transfer of the property is completed, the beneficiary receives a copy of the contract, and has the right to step into the shoes of the buyer. Normally the land registry will send the contract to the beneficiary after receiving the application for registration. Based on his interest in the property and the contents of the contract, the beneficiary decides if he wants to take over the contract as it stands, including the agreed price and any special stipulations. If he decides to do so, the beneficiary becomes the owner of the property and the buyer is left with nothing. Normally he will be compensated for costs he made f.i. related to collecting information on the property and use of experts. The time he invested in the process is, however, not compensated.tc "(a) When a normal purchaser is involved, the present owner as seller and the purchaser will start to go through the normal process. The purchaser will investigate the property and many things related to it, and he and the seller will negotiate a price. Once they have finalised their contract, but before the transfer of the property is completed, the beneficiary receives a copy of the contract, and has the right to step into the shoes of the purchaser. Normally the land registry will send the contract to the beneficiary after receiving the application for registration. Based on his interest in the property and the contents of the contract, the beneficiary decides if he wants to take over the contract as it stands, including the agreed price and any special stipulations. If he decides to do so, the beneficiary becomes the owner of the property and the purchaser is left with nothing. Normally he will be compensated for costs he made f.i. related to collecting information on the property and use of experts. The time he invested in the process is, however, not compensated."
Before we discuss the burdens and benefits of the different approaches towards pre-emption rights that have been presented in this and the previous paragraph, we will first introduce the actual pre-emption rights existing in the Netherlands, Slovenia and Sweden.tc "Before we discuss the burdens and benefits of the different approaches towards pre-emption rights that have been presented in this and the previous paragraph, we will first introduce the actual pre-emption rights existing in the Netherlands, Slovenia and Sweden."
 tc " "
Pre-emption rights in the Netherlands 

Contractual pre-emption right; option

tc "Pre-emption rights in the Netherlands "
Contractual pre-emption rights in the Netherlands as such are treated as normal contracts, for which no specific regulations apply. If someone buys a property without giving the beneficiary the chance to buy it first, the contractual pre-emption right beneficiary is not much protected. The beneficiary can of course claim for damages from the seller, but he can only come after a buyer who is not in good faith. And since from the traditional point of view of civil law, personal rights (like options) can not be registered, the stricter interpretation of good faith for registered information does not apply (in 2003 registration of sales agreements with certain legal effects has been introduced). If the beneficiary can, however, prove that the buyer deliberately ignored his pre-emption right, he can even claim transfer from the property to him.tc "Contractual pre-emption rights in the Netherlands as such are treated as normal contracts, for which no specific regulations apply. If someone buys a property without giving the beneficiary the chance to buy it first, the contractual pre-emption right beneficiary is not much protected. The beneficiary can of course claim for damages from the seller, but he can only come after a purchaser who is not of good faith. And since from the traditional point of view of civil law, personal rights (like options) can not be registered, the stricter interpretation of good faith for registered information does not apply (in 2003 registration of sales agreements with certain legal effects has been introduced). If the beneficiary can, however, prove that the purchaser deliberately ignored his pre-emption right, he can even claim transfer from the property to him."
Municipal pre-emption right

tc ""
A very important pre-emption right in the Netherlands gives municipalities the right to declare its interest in certain areas, which are needed for urban expansion or urban renewal. The Municipal Pre-emption Rights Act (WVG) has been a politically contested item from its onset in 1981. Especially around the turn of the millennium several changes have been made to expand the categories of urban expansion to which the right can be applied, as well as on curtailing ways to elope the pre-emption right (f.i. through recorded options).tc "A very important pre-emption right in the Netherlands gives municipalities the right to declare its interest in certain areas, which are needed for urban expansion or urban renewal. The Law Pre-emption Municipalities (WVG) has been a politically contested item from its onset in 1981. Especially around the turn of the millennium several changes have been made to the extend of the categories of urban expansion to which the right can be applied, as well as on curtailing ways to elope the pre-emption right (f.i. through recorded options)."
The municipal pre-emption right is created by declaration in the form of a decision of the municipal council (the proposal of the municipal executive to take such a decision can already bring with it the same legal effect when it is published in the prescribed way). The decision can be made based on several types of physical plans. For some types a maximum period of two years exists, other stay in force as long as the actual and planned use are different.tc "The municipal pre-emption right is created by declaration in the form of a decision of the municipal council (the proposal of the municipal executive to take such a decision can already bring with it the same legal effect when it is published in the prescribed way). The decision can be made based on several types of physical plans. For some types a maximum period of two years exists, other stay in force as long as the actual and planned use are different."
The decision needs to contain a detailed description of the property, as well as its cadastral size and the name of the owner, including reference to an attached cadastral map. The decision is published by laying down the decision and the cadastral map for public inspection in the municipal office and by announcing it in the Government Newspaper and one or more local newspapers. The pre-emption right is created the day after this notice has appeared in the Government Newspaper (unless the proposal has already been published in the same way). A notice of the decision is sent to all owners mentioned in the decision. Finally a copy of the decision and the cadastral map is sent to the Agency for Cadastre and Public Registers (Kadaster) for registration. Since it is possible that the right is already created before its existence can be seen in the cadastre and land registry system, the notarial professional organisation (KNB) keeps a daily updated on-line list of published announcements.

If the owner of a property over which the municipality has the pre-emption right wants to sell his property he has to offer it first to the municipality. The law contains a number of exemptions to this, f.i. if the sale is with a close relative or another public authority. A further exemption is made for the sale to someone who has a contractual right to get the property (completion of a sales agreement or an option). This only holds when the contract was registered before the pre-emption right was created (the day after publication of the notice). This rule of public law has made it possible since 1996 to register certain personal rights in the public registers (contrary to the traditional civil law principle that only property rights can be registered, and well before the more general rule for sales agreements that was introduced in 2003). Since 2002 the transfer has to be finalised within six months after the pre-emption right has been created. This avoids long term unclarity about the position of the property (esp. when the potential buyer is a developer, him becoming the owner influences the possibilities to use other land development tools like expropriation and division of more general costs).tc "If the owner of a property over which the municipality has the pre-emption right wants to sell his property he has to offer it first to the municipality. The law contains a number of exemptions to this, f.i. if the sale is with a close relative or another public authority. A further exemption is made for the sale to someone who has a contractual right to get the property (completion of a sales agreement or an option). This only holds when the contract was registered before the pre-emption right was created (the day after publication of the notice). This rule of public law has made it possible since 1996 to register certain personal rights in the public registers (contrary to the traditional civil law principle that only property rights can be registered, and well before the more general rule for sales agreements that was introduced in 2003). Since 2002 the transfer has to be finalised within six months after the pre-emption right has been created. This avoids long term unclarity about the position of the property (esp. when the potential purchaser is a developer, him becoming the owner influences the possibilities to use other land development tools like expropriation and division of more general costs)."
When the owner has offered the property to the municipality, it has eight weeks to decide if it is potentially interested in buying the property. If the municipality informs the owner that it is not interested, or fails to reply within eight weeks, the owner is free to sell the property during the next three years.tc "When the owner has offered the property to the municipality, it has eight weeks to decide if it is potentially interested in buying the property. If the municipality informs the owner that it is not interested, or fails to reply within eight weeks, the owner is free to sell the property during the next three years." If the municipality has informed the owner of its potentially interest, the owner has four weeks to appeal to the provincial executive to be exempted from its obligation to negotiate with the municipality. If no such appeal has been made, or the appeal has been rejected, negotiations start. The owner can demand that the municipality asks the court to appoint experts to give advice with regard to the right price. The experts apply the relevant rules from the expropriation law in determining the price.tc "If the municipality has informed the owner of its potentially interest, the owner has four weeks to appeal to the provincial executive to be exempted from its obligation to negotiate with the municipality. If no such appeal has been made, or the appeal has been rejected, negotiations start. The owner can demand that the municipality asks the court to appoint experts to give advice with regard to the right price. The experts apply the relevant rules from the expropriation law in determining the price." Based on the advice the municipality can decide to agree on the advised price, ask the court to rule on the price, or inform the owner that it is no longer interested in buying the property.tc "Based on the advice the municipality can decide to agree on the advised price, ask the court to rule on the price, or inform the owner that it is no longer interested in buying the property." If the municipality has agreed on the advised price, the owner can decide to ask the court to rule on the price, accept the advised price or decide not to sell his property after all. If the owner goes for the first option, the municipality can inform him that it is no longer interested in buying.tc "If the municipality has agreed on the advised price, the owner can decide to ask the court to rule on the price, accept the advised price or decide not to sell his property after all. If the owner goes for the first option, the municipality can inform him that it is no longer interested in buying." If the court gets involved a judge, its secretary and the experts will investigate the property on site. After a hearing the court will rule on the price, applying the relevant rules of the expropriation law. No appeal is possible. All reasonable costs of the procedure have to be paid by the municipality, unless the court decides differently.tc "If the court gets involved a judge, its secretary and the experts will investigate the property on site. After a hearing the court will rule on the price, applying the relevant rules of the expropriation law. No appeal is possible. All reasonable costs of the procedure have to be paid by the municipality, unless the court decides differently." The owner can demand within three months after the ruling that the municipality will participate in the completion of the transfer.

tc "The owner can demand within three months after the ruling that the municipality will participate in the completion of the transfer."
The procedure is quite complicated and when the municipality forgets to respond within the set time for any of the steps, it will lose its pre-emption right, and the owner can sell within the next three years.

tc "The procedure is quite complicated and when the municipality forgets to respond within the set time for any of the steps, it will lose its pre-emption right, and the owner can sell within the next three years."
To make sure that the pre-emption right is not dodged by owners, the notary -who has a mandatory role in the completion of the transfer in the Netherlands- has to include a declaration under every transfer deed either that the pre-emption right did not apply to this property, or that the transfer is not contradictory to the provisions of the law (and thus falls under an exception or that the municipality has (consciously or by mistake) forfeited its right during the procedure). The registrar has to check that such a declaration is included under every transfer deed that is presented for registration, unless a municipality is the acquirer.tc "To make sure that the pre-emption right is not dodged by owners, the notary -who has a mandatory role in the completion of the transfer in the Netherlands- has to include a declaration under every transfer deed either that the pre-emption right did not apply to this property, or that the transfer is not contradictory to the provisions of the law (and thus falls under an exception or that the municipality has (consciously or by mistake) forfeited its right during the procedure). The registrar has to check that such a declaration is included under every transfer deed that is presented for registration, unless a municipality is the acquirer."
Little use was made of the right during the first 15 years, but its use has increased with the changes to the areas, which could be brought under it. On 1 January 2000 the pre-emption right was registered with 25,000 parcels, which is less then 1 % of all parcels. About one third of the municipalities applied it at that time (when not all were allowed to use it). Parcels acquired through the pre-emption right were between a few till 10 or 20 per urban expansion project (“Vinex locatie”) depending on the size of the project. The present day numbers are likely to be higher due to the changes in the law allowing for a wider application of the pre-emption right. tc "Little use was made of the right during the first 15 years, but its use has increased with the changes to the areas, which could be brought under it. At present approximately ??? 3 % of the properties falls under the pre-emption right, and about 1000 ?????? properties are bought by municipalities through its working."
Pre-emption right for certain rural areas

tc ""
A similar pre-emption right for agricultural land that has been assigned as nature reserve or is part of a land consolidation scheme, with the national land development authority as its beneficiary, is contained in the Law on Agricultural Land Conveyance. However, the law has been only partly enacted, and it is disputed if the pre-emption right could be effectuated at present. The declaration of the areas over which the pre-emption right exists consists of a dual approach. Firstly parts or the whole of certain types of areas will be identified in a government regulation, where a ministerial decision will identify the properties (lands) over which the pre-emption right is created. Neither regulation, nor decision has been made, even though the law is already from 1981. A discussion to activate the right from around 2000 appears to have been short lived.tc "A similar pre-emption right for agricultural land that has been assigned as nature reserve or is part of a land consolidation scheme, with the land development authority as its beneficiary, is contained in the Law on Agricultural Land Conveyance. However, the law has been only partly enacted, and it is disputed if the pre-emption right could be effectuated at present. The declaration of the areas over which the pre-emption right exists consists of a dual approach. Firstly parts or the whole of certain types of areas will be identified in a government regulation, where a ministerial decision will identify the properties (lands) over which the pre-emption right is created. Neither regulation, nor decision has been made, even though the law is already from 1981. A discussion to activate the right from around 2000 appears to have been short lived."
Tenant’s pre-emption right

tc ""
Another pre-emption right exists with regard to agricultural land that is used under a tenancy agreement (pacht). This pre-emption right follows directly from the law (ex lege) and has the tenant as the beneficiary in case the owner wants to sell the property the tenant is using. This pre-emption right is one of several legal provisions that is meant to secure the position and livelihood of tenant-farmers. Although tenancy is in principle a personal right, a change of the landlord does not effect the tenancy agreement, and the law also contains several provisions for close relatives of the tenant that want to continue farming after his death or retirement to replace him as the tenant. Land under tenancy should be mainly seen as a safe investment. However, a buyer who is interested in farming it himself can, after a number of years, still threaten the position of the tenant-farmer. Therefore he has got the right of first refusal when the owner wants to sell the land.

Exemptions exist and include sale to a close relative, to an authority or to someone who is planning on using the land for non-agricultural purposes.tc "Exemptions exist an include sale to a close relative, to an authority or to someone who is planning on using the land for non-agricultural purposes."
Large financial interests are involved, since the price of land under a tenancy agreement is often 40-50% lower than land that is free for use by the buyer, and the tenant can buy the land at this reduced price. Therefore the law provides in a rule to let the original owner share in the difference if the tenant who bought it sells it off soon after he acquired it. The share is 100% with the first year and is reduced by 10% for each year after the original transaction.tc "Another pre-emption right exists with regard to agricultural land that is used under a tenancy agreement (pacht). This pre-emption right follows directly from the law (ex lege) and has the tenant as the beneficiary in case the owner wants to sell the property the tenant is using. This pre-emption right is one of several legal provisions that is meant to secure the position and livelihood of tenant-farmers. Although tenancy is in principle a personal right, a change of the landlord does not effect the tenancy agreement, and the law also contains several provisions for close relatives of the tenant that want to continue farming after his death or retirement to replace him as the tenant. Land under tenancy should be mainly seen as a safe investment. However, a purchaser who is interested in farming it himself can, after a number of years, still threaten the position of the tenant-farmer. Therefore he has got the right of first refusal when the owner wants to sell the land. Large financial interests are involved, since the price of land under a tenancy agreement is often 40-50% lower than land that is free for use by the purchaser, and the tenant can buy the land at this reduced price. Therefore the law provides in a rule to let the original owner share in the difference. The share is 100% with the first year and is reduced by 10% for each year after the original transaction."
After the owner has offered the tenant the property, the tenant has one month to respond. If he forfeits his right, the owner can sell the property during one year. If the tenant indicates his interest in becoming owner, negotiations on the price will start. If no agreement is reached, the owner can ask the relevant authority (grondkamer) to value the property. If the owner is willing to sell at the valued price (or lower) he will inform the tenant of this. If the tenant does not let the owner know within a month that he wants to buy at this price, the owner can sell during one year (at this price or a higher one).tc "After the owner has offered the tenant the property, the tenant has one month to respond. If he forfeits his right, the owner can sell the property during one year. If the tenant indicates his interest in becoming owner, negotiations on the price will start. If no agreement is reached, the owner can ask the relevant authority (grondkamer) to value the property. If the owner is willing to sell at the valued price (or lower) he will inform the tenant of this. If the tenant does not let the owner know within a month that he wants to buy at this price, the owner can sell during one year (at this price or a higher one)."
If the owner sells the property without offering it to the tenant first or after the tenant has reclined the offer at a lower price than it was offered for, the original owner has to pay one years contract payment as a fine to the tenant. The tenant can also sue for further compensation.

In the second half of the 1990s the national administration as landlord sold a lot of its land to the sitting tenants, totalling 29,000 ha between 1995 and 1999 (mainly to generate money to buy land for nature reserves).

tc ""
Pre-emption rights in Slovenia tc "Pre-emption rights in Slovenia "
The pre-emption right in Slovenia can be exercised according to the procedure provided for in the Code of Obligation (Official Gazette of the Republic of Slovenia, 89/1999). Pre-emption rights can be established regarding this act through a contract or by law. The pre-emption beneficiary is a pre-emption claimant who has this right.

Pre-emption rights established through a contract

Through the contract between the owner and the third person (beneficiary), the owner of the property undertakes to notify the beneficiary of the intended sale of the property and the conditions of the sale. The beneficiary must within thirty days upon receipt of the owner’s notice of the intended sale duly notify the seller about the decision whether he will exercise the pre-emption right or not. He must pay the purchase price established in the owner's notification about the intended sale when concluding the contract of sale. If the seller refuses to accept the payment, the beneficiary must within the required time deposit the funds at the Court of Justice. If a contract of sale does not provide for immediate payment of the purchase price, the beneficiary has the right to demand the same condition, valid with respect to the third person. In this case it is required that the beneficiary provide security. The pre-emption rights cannot be alienated or inherited, unless otherwise provided for by other acts.

At compulsory public auction the beneficiary cannot appeal that he has the pre-emption right but can buy the property based upon the last achieved price. However, the beneficiary, whose pre-emptive right is entered into the land register, can lodge a request for the annulment of the auction if he has not been specifically invited to the public auction.

The pre-emptive right expires as of the date defined in the contract. The maximum defined time is thirty years. If the time of duration is not defined, the pre-emption rights expire within five years from the conclusion of the contract.

Some special cases are important for the seller and buyer of the property under the pre-emption right:

a) When the seller sells the property but does not notify the beneficiary of the purchase. If the buyer knows about the pre-emption right, the beneficiary can, in six months from the day when he/she has found out about the sales agreement, request an annulment of the contract, and the property should be sold to him under the same conditions.

b) If the seller incorrectly notifies the beneficiary about the sale conditions of the property, and the beneficiary finds out about the new conditions, then the six month period to void the contract begins to run from the day when the beneficiary finds out the real contractual conditions. The property should be sold under the same conditions to him.

Pre-emption rights established by law

In the case that the pre-emption right is established by means of a special law, the duration of the pre-emption right is not time-restricted. The following pre-emption rights can be established by law:

· Pre-emption rights with regard to municipality (Spatial Planning Act),

· Pre-emption rights with regard to agricultural land and forest land (Agricultural Land Act, Forest Act),

· Pre-emption rights with regard to water land (Water Act),

· Pre-emption rights with regard to apartments (Law of Property Act),

· Pre-emption rights with regard to cultural heritage (Cultural Heritage Protection Act) and

· Pre-emption rights with regard to protected areas (Nature Conservation Act).

Pre-emption rights with regard to municipality

In order to facilitate for the municipality to acquire land for urban development a number of legal tools were introduced:

· Control that the subdivision of plots in urban areas are in accordance with the municipal plan,

· Pre-emption rights of municipalities to acquire land for urban development,

· Pre-emption rights of municipalities for residential houses intended for rental purposes,

· Compulsory purchase or expropriation rights of municipalities to acquire land for urban development,

· Possibilities for both municipality and private landowners to initiate land consolidation in order to facilitate urban development. 

Of importance are the pre-emption rights that represent a spatial instrument that allows the municipality to execute the spatial policy for public benefit and private interests. To perform a spatial policy, the municipality must prepare a special decree. The legal bases for such a decree are the adopted municipal spatial planning documents. Within the defined area the municipality can, according to the Spatial Planning Act, establish pre-emption rights on the desired areas which can comprise one or more plots or even the whole territory of the municipality. Areas under the pre-emption rights must be defined with such accuracy that the boundary can be established in the natural environment and later also in the planning documents and land cadastre maps.

Pre-emption right with regard to agricultural and forest land

The right of pre-emption may be claimed in the purchase of agricultural or forest land by beneficiaries in the following order:

1) the co-owner, 

2) the farmer whose land in his/her ownership is adjacent to the land to be sold,

3) the hirer of the land to be sold, 

4) another farmer, 

5) agricultural organisation or a self-employed person that requires land or a farm holding to perform their agricultural and/or forestry activities, and 

6) the National Farm Land and Forest Fund of the Republic of Slovenia.

Information regarding the selling of an agricultural parcel must be announced on the notice board at the Administrative Office of Agriculture for thirty days. Among farmers ranked together under the same conditions, the farmer whose agricultural activity is the sole or main activity shall have the pre-emption right, followed by the farmer who just cultivates land, and the farmer designated by the seller. The Administrative Office of Agriculture assembles all interested potential buyers with pertaining information and arranges them in pre-emption rights order. The first in line can purchase the property or give up this right to the next buyer. If the potential beneficiary did not exercise his/her right, the notice must stay at the administrative office on the notice board for another thirty days. If nobody is interested in buying the agricultural land, then the land should be sold to other potential buyers. If none of the beneficiaries exercises the pre-emption right, the seller may sell the agricultural land to any person who accepted the offer in time and was approved by the administrative unit. 

Pre-emption right with regard to forestland
The Republic of Slovenia has pre-emption rights regarding the purchase of protected forestland. Protected forestland is the land which, in strained ecological circumstances, protects itself or lower lying agricultural land and forests. If the state is not interested in the purchase of protected forestland, the local municipality on whose territory the forest is situated is the second beneficiary. In special cases the Republic of Slovenia or local municipality must, upon request of owner, redeem the forestland. Redemption price is the market price of the forestland. If the parties do not agree on the market price, the court appraiser defines the price. If any restriction on exercising the ownership right on forestland exists, the owner has the right to request a appropriate tax relief, or to indemnity (he cannot use the forestland appropriately).

Pre-emption right with regard to water land

The state is the only beneficiary regarding the purchase of water land. The landowner must inform the Ministry of Environment and Space of the intended sale and submit all data about the water land (identification, price and terms of payment). If the state refuses to buy the offered land, the next beneficiary is determined according to the Agricultural Land Act.

Pre-emption right with regard to apartments

The Property Act and the Housing Act establish the following pre-emption rights: 

1) When the house or apartment in co-ownership is sold, the seller (co-owner) is obliged to first offer his share to the other co-owners. 

2) When the owners intend to sell a rental property, they are obliged to submit the offer to the tenants, so that they can purchase the property for the price a potential buyer should pay. They have two months to reach a decision. 

3) The owner of an apartment in a small dwelling is obliged to submit the offer to other owners in this dwelling so that they can purchase the property. The law defines a small dwelling as:

· the house must not have more then 5 apartments and

· at least two or more owners.

Pre-emption right with regard to cultural heritage

The state or the local municipality in whose area a cultural heritage site is located has the pre-emptive right to purchase the cultural heritage site. Owners of monuments must notify the beneficiaries of the intended sale and conditions of the sale. In case the sale of a cultural heritage site is of national importance:

· the state must within sixty days notify the owner about intended purchase. 

· if the state does not accept the offer, the local community is the next beneficiary and shall in thirty days decided on the intended purchase. 

· if the sale of a cultural heritage site is of local importance, the local community shall, within thirty days, notify the owner as to whether it accepts the sale offer.

Pre-emption right with regard to protected area

The state has the pre-emption right if the property is located in protected areas for which it has itself adopted the instrument of protection, notwithstanding the provisions of other acts that regulate the pre-emption right. Local municipalities have the pre-emption right regarding the property located in the protected area for which they have themselves adopted the instrument of protection. The owner of the property shall, by sending an offer to the manager of the protected area (the ministry or local municipality) inform them of the intended sale. If the state or local municipality accepts the offer, it must notify the owner within sixty days of receiving notification. If they do not exercise the pre-emption right, the beneficiary may later exercise such pre-emption right in the order laid down in the acts regarding agricultural, forest, water or building land (depending on the nature of the protected area). When no beneficiary exercises the pre-emption right and when the administrative unit agrees (with the written provision), the seller may sell the property to another buyer who has accepted the offer in time and in the manner laid down by the regulations on agricultural and forest land.

Pre-emption rights in Sweden

 tc "Pre-emption rights in Sweden "
In Sweden there are three pre-emption situations which are of interest. One of them entitles municipalities to intervene and take over a completed property purchase. This happens when the buyer applies to the land registration authority to have the purchase registered. The second situation entitles a lessee to purchase an agricultural property that is up for sale, and the third entitles rental housing tenants in a multi-family dwelling to purchase their rented house if the property is put on the market. All three instances are subject to a number of conditions, the main outlines of which will be described here.

No contractual pre-emption rights allowed

It should also be mentioned that the option to purchase a property at some future date has no legal foundation, the reason being that the law will not countenance unknown agreements on conditional land ownership. Nor can the completion of a purchase be made subject to reversion clauses of more than two years duration. Here we see the legislator's concern with making the title to real property unambiguous. Thus a pre-emptive situation cannot arise out of an option agreement.

Municipal pre-emption right

The municipal right of pre-emption means that the municipality may acquire a property on the conditions agreed in a completed transaction between seller and buyer. This right dates back to legislation that entered into force in 1968. The state wanted a cheap instrument of land policy, this at a time when housing production was growing rapidly and the aim was to make land available in good time, at reasonable prices, for urban development. Negotiations for voluntary sale could be time-consuming and still end with the landowner refusing to sell or demanding a very high price. Expropriation too was time-consuming, and also procedurally expensive. Besides, the coercion that it represented was highly repellent, whereas pre-emption was felt to involve a more limited element of compulsion. Pre-emption offered an inexpensive, simple and fast alternative to ordinary purchase and expropriation.

Land included in the sale could thus be pre-empted at an early stage of things, which facilitated "land banking". In particular, agricultural land and forest land could be acquired before anticipated values connected with changing land use had arisen, which helped to curb the rise in property prices. The structure of the legislation, requiring the municipality to be notified by the land registration authority of purchases and purchase prices, kept the municipalities continuously informed of developments in local property markets.

The most important precondition for the municipality being allowed to exercise its right of pre-emption was for the real property to be needed for future urban development, but the scope of municipal pre-emption has been gradually widened. Today it also applies to the purchase of real property for refurbishment or for conversion to housing. The same goes for land and facilities for sport and outdoor recreation, and to buildings of historic or environmental interest.

At the same time a number of situations have been excluded from the faculty of pre-emption, the most important being that single and two-family dwellings and weekend cottages cannot be pre-empted if the appurtenant land area is less than 3,000 sq. m. The only exception is that all developed real property can be pre-empted in areas where there is high demand for secondary homes development to secure permanent habitation of the area. Nor can the land be pre-empted if the state is buyer or seller. Sales between spouses or to a descendant are also excluded. There are a number of other cases in which the right of pre-emption cannot be exercised, such as sale by executive auction. The municipality can also declare, in response to enquiry by the contracting parties that it refrains from pre-emption, thus waiving its right in this respect, but it is under no obligation to respond to any such enquiry.

The pre-emption process operates as follows. When the buyer applies for registration of a completed purchase by the land registration authority, to protect the purchase against third parties and to acquire the possibilities of mortgaging the property, the land registration authority has to decide whether the right of pre-emption is applicable. If it is, the municipality has to be notified of the purchase and then has three months in which to decide whether or not to exercise the right. A municipality, which does exercise this right will be regarded as buyer, with effect from the date when the contract of sale was signed with the original buyer. If certain contractual conditions cannot be fulfilled, they may be adjusted if there is no detriment to the seller. The municipality also has to reimburse the buyer for expenses incurred.

The original buyer, however, can contest the exercise of the right of pre-emption, in which case the municipality must refer the matter to the Government for examination. The cases will then be adjudicated with reference to the conditions defined for exercising the right of pre-emption and also with reference to a further condition, namely whether exercise of the right is oppressive having regard to the relation between buyer and seller. Oppressiveness can also apply to the conditions or circumstances of the sale.

It is perhaps hard to understand the need for this law. If anything it seems a relic of a time when strong land policy control was needed, and it is no longer really an active tool of urban development, as witness the fact of pre-emption nowadays being exercised barely 10 times annually. For this handful of cases a large administrative apparatus has to be kept in operation. The land registration authority has to judge whether the right of pre-emption is applicable, the municipal officials have to investigate whether pre-emption is an attractive proposition, and a political assembly has to decide on the exercise or waiver of the right. Some municipalities have therefore given the land registration authority to understand that they are uninterested in the faculty of pre-emption either generally or in certain districts. If so, registration of ownership is granted directly, while other purchases are invariably reported to the municipality. The municipality then has to reply in writing, indicating whether or not it is interested, and if it fails to do so the right of pre-emption will lapse after three months. The power of assessment in such matters is often delegated to municipal officials.

Tenant’s pre-emption rights

The other two pre-emption laws are based on a different principle, namely the principle that the party with a right of pre-emption must declare in advance their interest in purchasing the property should it be put up for sale.

Let us begin with the lessee's right of purchasing an agricultural property. The purpose of that legislation (effective from 1985) is to give agriculturally competent buyers who are interested in living on a farm first refusal when it comes on the market. Another aim is to establish a connection between ownership and use, and for the lessee who has lived on a farm and worked it not to be unavoidably ejected when it is put up for sale.

The basic rule is that the lessee must work the property and also live on it. A lessee interested in purchasing the property should it come up for sale must notify the land registration authority to this effect, so that an entry can be made in the land register. The landowner must be informed of the entry thus made. The entry is valid for 10 years and then has to be renewed, or else it will lapse. The leasehold property must not then be disposed of without the lessee first being offered the chance of buying it. There are exceptions to this rule, and they are very much like those which have already been described on the subject of municipal pre-emption. If the municipality is the buyer, this overrides the right of pre-emption - naturally, since municipal, like national government land purchases often have statutory priority.

If the landowner wishes to sell his agricultural property and the lessee has given notice that he is interested in buying it, the landowner must inform the regional tenancies tribunal of the proposed terms of a contact of sale, including the purchase price. This proposal is communicate to the lessee and may be neither revoked nor altered. The lessee has three months in which to give notice of his desire to purchase the property. If he does want to buy it, the proposal counts as contract of sale. If he does not, the landowner can sell the property to another party, so long as the contract of sale will not be significantly less advantageous to the landowner.

The third law (effective from 1982) conferring a right of pre-emption concerns the right of a tenant-owner association to purchase a housing property in order to convert it to tenant-ownership or cooperative rental tenure. A tenant-owner association is an association which, normally, owns one property and membership of which confers right of user in an apartment.

Tenants who also own their property are considered to have more say in the management of it, but if a rental property is being put on the market it is hard for the tenants to get organised quickly and find the necessary finance for purchasing the property. Tenants on a rental property have therefore been given the legal possibility of forming a tenant-owner association in advance with a view to taking over the property if it comes up for sale at some future date. This way they have a management organisation in place and can arrange financial contacts in time, which makes it easier for them to take over the property should the opportunity arise.

At least two-thirds of the tenants on the rental property must be interested in the conversion and must also be members of the association formed. Notice of interest is lodged with the land registration authority and noted in the land register. The entry is valid for two years, after which it lapses unless renewed. The landlord is informed. After this, if the landlord proposes to sell the property, he must begin by making an offer, complete with terms and selling price, to the regional rent tribunal, which then notifies the tenant-owner association. An offer once made can be neither revoked nor altered.

If the association gives notice within three months of being interested in taking over the property on the terms offered, the offer counts as contract of sale. If the association is not interested, the landlord can transfer the property to some other party at the same or a higher price, provided the aggregate terms of the contract of sale otherwise are not prejudicial to him. The tenant-owner association's right of taking over the purchase, however, is subject to certain exceptions, such as acquisition by a relative, sale by executive auction and purchase of the property by the state.

tc ""
Comparative Overview

Pre-emption rights from three EU-countries with a different historical background and different legal systems were described above. They are summarize in the following table, with the following meaning of numbers and letters:

The numbers indicate the source of the non-contractual rights:


1 - for the ex lege pre-emption rights, 


2 - for declaration by the beneficiary


3 - for contractual rights (not allowed in Sweden); not shown in the figure

The letters indicate the type of beneficiaries of the pre-emption rights.


A - apartment user (association)


F - farmer (neighboring or tenant)


M - municipality


S - State

The roman numbers indicate the right is executed through:


I - mandatory offering by the owner to the beneficiary, and


II - taking over the buyer’s role in the contract by the beneficiary.

	Type of property
	the Netherlands 

	Slovenia 3
	Sweden

	Urban land
	2  M  I
	2  M  I
	1  M  II

	Apartment unit
	
	1  A  I
	

	Apartment building
	
	
	2  A  I

	Recreation/sport area
	2  S  I 

	
	1  M  II

	Agricultural land
	1  F  I
	1  F,S  I
	2  F  I

	Forest land
	
	1  F,S  I
	

	Water areas
	
	1  S  I
	

	Cultural heritage
	
	1  S,M  I
	1  M  II

	Protected areas
	2  S  I 4
	1  S  I
	


Figure 1 Modalities of pre-emption rights in three countries 

With regard to the sources of pre-emption right we can conclude that all three countries have rights, which are created ex lege (1) as well a by declaration (2). As beneficiaries we see in all three countries local authorities (the State de facto only in Slovenia), as well as private citizens. The private citizens are mainly tenants in cases where the owner is selling the property they are already using under the tenancy or lease agreement (this we find in all three countries). 

tc "The beneficiary of the pre-emption right, he who can purchase before others, can also be of different types. Basically any type of natural or juridical person can be a beneficiary, although there is a strong relation between different pre-emption rights and types of beneficiaries. For contractual pre-emption rights obviously anything would be possible, but in reality in most cases it would be a developer (company or investor). For legal pre-emption rights it could be private persons (with a certain qualification), as well as local governments and the national government. Maybe at first sight one would not expect private persons as beneficiary of legal pre-emption rights that are created in the ‘general interest of society’, but we find this type in all three countries (esp. with regard to tenants when the owner is selling the property they are already using under the tenancy or lease agreement . "
With regard to ways of effectuating the pre-emption right we mainly see the approach of Mandatory offering it (I), and only in one type of pre-emption rights we see the approach of taking over of agreed contract and that is in Sweden (II). However, the latter one is not uncommon in other countries either (compare e.g. the German Vorkaufsrecht).

Even though most legal provisions found resemble one of the two described ways, practice is often more a mix of the two. In case of the first way the seller might use the fact that an interested buyer has offered a certain price already to strengthen his bargaining position during the price determination process. And in tc "Even though most legal provisions found resemble one of the two described ways, practice is often more a mix of the two. In case of the first way, it is not unusual for the seller or the interested purchaser to (informally) check whether the beneficiary is intending to effectuate his right, so that the purchaser does not invest too much in a deal that is taken away from him. And in case of the second way the seller might use the fact that an interested purchaser has offered a certain price already to strengthen his bargaining position during the price determination process."case of the second way, it is not unusual for the seller or the interested buyer to (informally) check whether the beneficiary is intending to effectuate his right, so that the buyer does not invest too much in a deal that is taken away from him.

Interestingly combination 2-B, declaration by beneficiary with taking over agreed contract was not found among the three countries studied. We have the impression that such a combination would be rather odd, since it basically means that the beneficiary has to declare his interest twice, both in principle beforehand, and again afterwards.

With regard to the contractual pre-emption rights, those are forbidden in Sweden. In Slovenia legal restrictions apply to the length of contractual pre-emption rights (30 years), whereas they are basically unregulated in the Netherlands. These contractual pre-emption rights are often related to taking in strategic land positions, or even land speculation, and the beneficiary is often a developer (company or investor).

tc "The different pre-emption rights described above for the three countries, can be summarized in the following table. The numbers indicate the source of the right; 1 for contractual, 2 for declaration by the beneficiary, and 3 for the ex lege pre-emption rights. The letters indicate whether the right is executed through A. mandatory offering by the owner to the beneficiary, and B. taking over the purchaser’s role in the contract by the beneficiary."
Concluding Remarkstc "Concluding Remarks"
It goes without saying that the presence of a pre-emption right burdens a possible real estate transaction with regard to the property on which the pre-emption right rests. It introduces uncertainty, it takes time and it creates extra work. All of these increase the transaction costs.tc "It goes without saying that the presence of a pre-emption right burdens a possible real estate transaction with regard to the property on which the pre-emption right rests. It introduces uncertainty and it takes time. Both of those increase the transaction costs."
Under system I the seller, after he decided to sell his property, has to wait before he can put the property on the market. Under system II the buyer runs the risk of all his efforts becoming void. In general the money he invested in preparing the contract will be compensated, but normally this neither include time spend by himself, nor the more emotional side of the loss (esp. when it is a house he has ‘fallen in love’ with). Let alone the risk of being without a home if the “old” house is already sold. And even for the beneficiary there is a burden in case he takes the pre-emption right seriously and checks every time the owner considers selling his property if he wants to acquire the property (and against which maximum price).tc "Under system A the seller, after he decided to sell his property, has to wait before he can put the property on the market. Under system B the purchaser runs the risk of all his efforts becoming void. In general the money he invested in preparing the contract will be compensated, but normally this neither include time spend by himself, nor the more emotional side of the loss (esp. when it is a house he has ‘fallen in love’ with). And even for the beneficiary there is a burden. When he takes the pre-emption right seriously he has to check every time the owner considers selling his property, whether he wants to acquire the property (and against which maximum price)."
Of course pre-emption rights also have benefits. It creates a relatively easy way for beneficiaries to acquire land, which is of special interest to them. Since the initiative for a transaction comes from the owner, the beneficiary does not have to pay additional compensation (like for the closing of a business or moving of family) which would be required when the initiative came from the beneficiary through compulsory purchase (including expropriation). And compared to those means of mandatory acquiring the infringement on the owner’s property right is also relatively limited.tc "Of course pre-emption rights also have benefits. It creates a relatively easy way for beneficiaries to acquire land which is of special interest to them. Since the initiative for a transactions comes from the owner, the beneficiary does not have to pay additional compensation (like for the closing of a business or moving of family) which would be required when the initiative came from the beneficiary through compulsory purchase or expropriation. And compared to those means of mandatory acquiring the infringement on the owner’s property right is also relatively limited."
tc ""
We then come to the question whether the burdens and benefits of using pre-emption rights are in balance, and thus whether the instrument should be recommended or discontinued. This cannot be answered in a general manner. It depends on the goal in relation to the methods applied.tc "We then come to the question whether the burdens and benefits of using pre-emption rights are in balance, and thus whether the instrument should be recommended or discontinued. This can not be answered in a general manner. It depends on the goal in relation to the methods applied."
In general it could be said that a pre-emption right is worth it when the number of transactions where the beneficiary becomes the owner, is relatively high compared to the total number of transactions in which this type of pre-emption right plays a role. This is not something that can be determined easily, since it is well possible that before or during the official process the owner and the beneficiary conclude a ‘normal’ private contract, which most likely would not have been concluded if the pre-emption right was not there as ‘stick behind the door’. This effect is also well known from cases where a property could be expropriated. The owner knowing he will ultimately lose his property anyway, is inclined to conclude the contract, whereas both parties -knowing the rules that will be used to determine the compensation by court under expropriation- have a good idea of which price should be settled for. Authorities might even add a little as an incentive to safe time and procedural costs.

tc "In general it could be said that a pre-emption right is worth it when the number of transactions where the beneficiary becomes the owner, is relatively high compared to the total number of transactions in this type pre-emption right plays a role. This is not something that can be determined easily, since it is well possible that before or during the official process the owner and the beneficiary conclude a ‘normal’ private contract, which most likely would not have been concluded if the pre-emption right was not there as ‘stick behind the door’. This effect is also well known from cases where a property could be expropriated. The owner knowing he will ultimately lose his property anyway, is inclined to conclude the contract, whereas both parties -knowing the rules that will be used to determine the compensation by court under expropriation- have a good idea of which price should be settled for. Authorities might even add a little as an incentive to safe time and procedural costs."
We think that to properly balance the owner’s and the beneficiary’s interests, a system where the beneficiary has to consciously create the pre-emption right by making some kind of declaration is in general better than the ex lege approach (unless this type of beneficiary will always want to take this type of land). But is has also to be mentioned that in a market where buyer and seller have advantages not to inform authorities about the right purchase sum, the taking over approach can help to have them declare the right sum.tc "We think that to properly balance the owner’s and the beneficiary’s interests, a system where the beneficiary has to consciously create the pre-emption right by making some kind of declaration is in general better than the ex lege approach (unless this type of beneficiary will always want to take this type of land)."
From the possible buyer’s point of view, we could conclude that the ‘offer first’ system is preferable over the ‘take over’ system. However it depends on the question of how easy it is to determine ‘a fair price’ under the former system, whether the benefit to the beneficiary (and even the owner) outweighs this notion or not. This is largely a question of having a generally accepted (market) valuation system in place, which mainly relates to culture and the maturity of the market. And then it concerns the market in this type of properties, not the general real estate market.tc "From the possible purchaser’s point of view, we could conclude that the ‘offer first’ system is preferable over the ‘take over’ system. However it depends on the question of how easy it is to determine ‘a fair price’ under the former system, whether the benefit to the beneficiary (and even the owner) outweigh this notion or not. This is largely a question of having a generally accepted (market) valuation system in place, which mainly relates to culture and the maturity of the market. And then it concerns the market in this type of properties, not the general real estate market."
tc ""
This article should only be seen as an attempt to look into the issue of the desirability of pre-emption in relation to efficient real estate transactions. Further research, both regarding  the details of the impact of the existing pre-emption rights on the goals they are aiming at, and the increase of transaction costs by reducing the efficiency of the real estate market and the procedural costs (also inside the administration) they cause, is warranted.tc "This article should only be seen as a first attempt to look into the issue of the desirability of pre-emption in relation to efficient real estate transactions. Further research, both regarding  the details of the impact of the existing pre-emption rights on the goals they are aiming at, and the reduction in the efficiency of the real estate market they cause, is warranted."
tc ""
With regard to the pre-emption rights of the three countries discussed here, our first conclusion is that there can be pre-emption rights that are worth keeping, and some that should be reconsidered. The situation with regard to rural land in Slovenia is not really consistent with the idea of an open land market. But for the time being it can help to enlarge farms in this small new EU-member with a great number of small farms, to enable those enlarged farms to survive in the competitive EU market.

Among the pre-emption rights eligible for reconsideration are the Swedish and Slovenian municipal pre-emption right. Especially the fact that the Swedish municipality acquires a property in a finalized transaction between the seller and buyer (under the same conditions), as well as the fact that some Slovenian municipalities have put the whole territory of the municipality under the pre-emption right (which also leads to a vast amount of administration). 

The Netherlands is the only country that describes in detail the properties under municipal pre-emption right and simultaneously prescribes that the owner must be informed of the potential municipal interest. Such a clear situation is suitable for both the seller and buyer. But at the same time it restrains the present owner’s possibilities to operate at the market and in this way get the highest possible price for the property.

Another obvious difference between the Netherlands and Slovenia on one hand and Sweden on the other regards the contractual pre-emption rights. Contractual pre-emption rights in Sweden are not allowed because the idea is that the official property register shall mirror the burdening rights. In this way there is no need to have a notary system. Such a notary system is important in both other countries, where it is the notary who has the mandatory role to check the contract and all other rights anyway, so options can be included without much problem.

Slovenian legislation is sometimes too restrictive regarding property transactions having the state and local administration maintain and check a large amount of data regarding pre-emption rights, on which they also have to make decisions as to who is the beneficiary in a particular case.

tc ""
We can conclude that pre-emption rights are part of the tool-box available for intervention in the land market that serve goals society has defined as important. If applied with some restraint and by applying appropriate methods, it can be seen as a balanced instrument, that does not put the burden solely on one of the parties, in those cases were it is actually used. On the other hand it is costing money to have such burdens, and the advantage for a small interest group should always be balanced against the overall interest to keep transactions costs low. tc "We can conclude that pre-emption rights are part of the tool-box available for intervention in the land market that serve goals society has defined as important. If applied with some restraint and by applying appropriate methods, it can be seen as a balanced instrument, that does not put the burden solely on one of the parties."
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� The pre-emption right might also be extended to another (strong) property right like leasehold.


� contractual pre-emption rights (options) can simultaneously apply, esp. for urban land and apartment units


� not applied in practice; it is disputed whether this part of the relevant law is in force





