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1 Introduction

In the tool box for real estate property transactions, sovereign compulsory land readjustment procedures play a specific role. Land readjustment procedures in general and land consolidation procedures in particular are a special kind of real property transaction. 

Measures of land readjustment in the broadest sense stretch from unpretentious land use agreement by contract and free-hand acquisition of land on to a legally enforced expropriation (THOMAS 2005). In Germany an extensive offer of land readjustment instruments is existing:
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Mortgages are important indicators for land markets; they indicate, whether and that parcels are accepted by the mortgagee as pledge for lent money. In addition, this is the evidence that the money due is to satisfy through selling of the parcels concerned or seems to be to satisfy, at least.

The legal possibilities to create mortgages is a crucial prerequisite for investments. To grant a loan on land is a possibility to procure capital for investments. The owner of real property needs the money for construction or reconstruction of residences, flats or factory buildings; for improving of the infrastructure in factories or enterprises or the introduction of new technologies fresh (foreign) capital is normally needed, too (UNECE 1996). Mortgages ensure the capital flow between mortgagee and debtor; they promote the faith to create a loan; thereby mortgages promote increase of the economy.

By the following contribution the view shall be focussed on the question, which relevance mortgages do have in land consolidation and land re-adjustment schemes, and, how to treat with mortgages in land consolidation schemes. In that context some operational aspects should be discussed.

2
Definition

In such a land readjustment procedure the real estate property is to reorganize and to redesign according to plan. In a land consolidation procedure fragmented parcels of land owners are to merge, additionally. And one aspect in such a procedure is how to treat the mortgages and mortgagee’s rights, and which relevance mortgages do have in the land readjustment scheme.

Mortgages are important indicators for land markets; they indicate , whether and that parcels are accepted by the mortgagee as pledge for lent money. Mortgages ensure the capital flow between mortgagee and debtor; they promote the faith to create a loan. Thereby mortgages promote the increase of the economy.

2  Definition

A quite generalizing definition on mortgages is to find in UNECE 1996:

"Mortgage is the conveyance of a property by a debtor (called mortgagor) to a creditor (called mortgagee) as security for a financial loan with the provision that the property shall be returned when the loan is paid off by a certain date. In some legal systems there is provision that the mortgagee has the power to sell the concerned property when the interest is not paid in time and the loan is not paid off by a certain date in accordance with the agreed stipulations."

The existing debt relationship as real estate liability or mortgage is either registered  in the land book (land register) or in a special mortgage register. In every case, for thirds it is obvious that a parcel is encumbered with a mortgage or an other real estate liability and of which content the debt relationship is existing.

In some legal systems, mortgages and other debt relationships established in the land book are in "public faith" (for example § 138 BGB): "If in the land book a right is established for someone, it is supposed that the right is entitled to him." Has an established right been cancelled in the land book, it is supposed that the right is not existing (§ 891 BGB).

Charges on real property (Grundpfandrechte) (mortgage, real estate liability, annuity charge on land) are treated in the German legal system by the third book of Civil Code (Bürgerliches Gesetzbuch – BGB) – law of things/property:

Mortgage ("Hypothek") is defined (§ 113 BGB) as:

"A parcel can be encumbered in such a way that to the one, whom the credit was established to, a determined amount of money is to pay in order to satisfy an existing debt out of the parcel."

In similar way the legal institute "mortgage" is defined in the concerned legislation of other legal systems. In these rules is also regulated how to establish a mortgage and where it has to be entitled respectively established evidence of the right. In every case, the object of the encumbrance is the parcel.

Real estate liability (Grundschuld) is defined (§ 1191 BGB) as:

"A parcel can be encumbered in such a way, that to the one, whom the credit was established to, a determined amount of money has to be paid out of the parcel."

Concerning the real issue, the real estate liability, in contrary to the mortgage, is independent of an existing demand.

If a real estate liability was established in such a way, that a determined amount of money has to be paid out of the parcel in periodically recurring dates, it concerns a "annuity charge on land" (Rentenschuld) (§ 1191 BGB). By establishing of the annuity charge on land that amount of money has to be determined, what the debt can be satisfied by payment through. The required amount for redemption has to be established in the land book.

3
The treatment of mortgages and other real estate liabilities in land consolidation schemes

A formally and substantially professional treating of mortgages and other real estate liabilities is of high importance for creditors and debtors, similarly. 

In order to say it beforehand: mortgage, real estate liability and annuity land charge are treated in land consolidation schemes in the same way.

3.1
On the fundamental understanding

The key to understanding of the treatment of mortgages and other real-estate liabilities in land readjustment schemes is the understanding of the land  readjustment  procedure itself:

In a land readjustment  procedure of parcels in kind of a (rural) land consolidation or a (urban) land readjustment procedure, real property will be redesigned or reorganized. The ownership right remains untouchably and unchangeably; merely the object (parcel), that the ownership is regarded to, shall be changed concerning location, form, magnitude. The legal rules for a land readjustment  request regularly, that the land readjustment  has to occur "in land of equal value". In the land readjustment  scheme shall be entitled which new land supersedes the previous one. This process shall be professionally called "surrogation".

In the same way things stand with the mortgages and other real estate liabilities: in the land readjustment scheme the corresponding pledge right remains untouched; merely the object (parcel), that the pledge right is regarded to, shall be changed.

Example:

	owner:
Joachim THOMAS
creditor:
Deutsche Bank
mortgage:
50.000 €

	
	





By the land readjustment  procedure the parcel was slightly changed concerning location and form as well concerning magnitude and value; but it remains the adequate pledge for mortgage and mortgagee.

How to ensure that rights and interests as well of creditors as of debtors (= owners) shall be protected? Further on, examples and typical cases of land consolidation schemes shall be demonstrated:

3.2
Different typical cases

3.2.1
The owner A brings two parcels in the land consolidation scheme; one of these parcels is encumbered by a real estate liability G. In the land consolidation plan the parcels of owner A are merged to one lot. For that part of the allocated new lot, which has to be encumbered, a separate parcel is to create.




3.2.2 The owner A brings two parcels in the land consolidation scheme; both parcels   

           are encumbered by a mortgage H1 and H2 each. In the land consolidation plan   

           the parcels are merged to one lot. If both mortgages would be allocated to the  

           new parcel, a ranking of the rights were to determine. By that, the rights of the  

           creditor at rank 2 would be infringed. That would become obviously at least, 

           when the debtor in case of insolvency would default on his payments and the 

          demand would to be satisfied out of the parcel. Therefore, the lot has to be  

          divided into separate parcels.






3.2.3
One of two old parcels of the owner A is encumbered in the land book in division III by a real estate liability G at rank 1 and by a mortgage H at rank 2. The owner A has to be interested in getting back the unencumbered parcel free of encumbrance.



3.2.4 The farmer A brings three parcels in the land consolidation scheme. In context  

           with building investments in his farm, the parcel under the residence was en- 

           cumbered by a mortgage H. The farmer wants to merge all parcels and to allo-

           cate the lot to his enterprise and to translate the current mortgage H to the un-

           built part of his lot, in order to have better chance for a further loan with a view to 

           an enlargement of his residence. The land consolidation authority is not allowed 

           to fulfill the wish of the farmer with a look at the legal status of the creditor/ mort-

          gagee.
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3.2.5
If in land consolidation scheme multiple and different real estate liabilities are existing, multiple and different possibilities on the allocation are given throughout; the land consolidation authority decides upon that. At the decision the interests of creditors and debtors have to be taken into consideration equally.
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3.3
Consequences for the implementation of land consolidation schemes

For an adequate treatment with mortgages in land consolidation schemes following terms are the consequences:

3.3.1
The creditors of pledge rights have to be participated in land consolidation schemes.

Appropriately to the remarks above, a requirement on legal protection of the tenancies of pledge rights can be derived; by a neglected or an incorrect allocation of the rights in a land consolidation scheme,  far reaching legally and normally economic consequences occur for or against the creditors and debtors. Therefore not only mortgages and other real estate liabilities are to survey out of the land book or relevant hypothecs registers; the issues of these rights are also to find out separately. Often it is necessary to find out the legal successor of the entitled claimant.

In the case that the corresponding legal system allows mortgages or other real-estate liabilities without any evidence in a public register it is recommended to combine the land consolidation decision with a public notice to assert any unknown, for no evidence in public registers, rights within a determined period at the land consolidation authority.

The holders of pledge rights have not to be participated in the same intensity like owners. Normally it is sufficient to participate these holders in the publication of the land consolidation plan and in the coming into effect of the new legal status. Therefore some legal systems differ in land consolidation procedures between the land owners as participants and the holders of these pledge rights as participants of a secondary order.

3.3.2
The land consolidation authority determines which new lots substitute the individual old parcels or rights.

In respect of any rights in the old parcels and in respect of any legal relationships concerning those parcels as far as such rights and relationships have not been abolished, the lots received in compensation shall be deemed to be substituted for the old parcels (principle of "surrogation"). The uninterrupted continuation of the real property rights in a land consolidation procedure has the consequence, that any encumbrances of the lots have to comply with the respective old parcels. As the result, the land consolidation authority has also to determine which existing rights are to allocate to which new lots. This decision isn’t to debate or to negotiate: the land consolidation authority has to be led during the allocation by the legal interests of creditors and debtors and as for the rest only by its expertness and proficiency. Slightly gains or losses of land, regularly occurring in land consolidation schemes, can be neglected at the allocation of existing rights to the new lots.

Concerning the ranking of the transferred encumbrances, the essential thing is the following:

Public charges have priority concerning ranking to private claims; public charges have the same rank between each other.

Private claims are of lower priority than public charges; they remain in the same ranking between each other. By this rule it is put in safe keeping that the right holders shall neither be overreached nor be prejudiced.

The decision which new lots shall substitute the old parcels shall be done by the land consolidation authority in the land consolidation plan. Regularly, for parts of the lots with different encumbrances separate parcels are to establish by the authority. This decision is obligatory for the district court or cadastre agency responsible for the land register. When after the new legal status the land register/public records has/have to be updated at the request of the land consolidation agency and in conformity with the land consolidation plan, the allocation of the pledge rights to the new lots is not to proof or even to change by the concerning court/agency.

3.3.3
The land consolidation plan shall be made known to the creditors of pledge rights.

The land consolidation authority compiles the results of the procedure in the land consolidation plan. The land consolidation plan has also to regulate the rights of the participants of the secondary order, thus the rights of the creditors;  the allocation of rights and parcels occurs by the land consolidation plan.

The land consolidation plan shall be made known to the parties concerned, these are all owners and all having claims or rights to the property. That also contains all creditors, mortgagees etc. The proclamation should not be connected by formal rules; a public notice is usual, setting up the possibility to get – upon request – the explanation of the layout of the new lots.

It could also be helpful if each participant receives an extract from the land consolidation plan specifying the relevant particulars as to the surface and value of his new lots and his overall entitlement in relation to his old parcels. At any rate, the land consolidation plan serves from the enforcement of the new legal status until the updating of the public registers (land book, real property cadastre etc.) as the official record of the lots.

3.3.4
If an owner is compensated with money in whole and is the property in question encumbered with rights of third parties (real estate liabilities, mortgages or public charges), the claims are to satisfy by the monetary compensation.

Under the land consolidation regulations of different West European countries rules are existing by which single participants may, subject to his agreement, compensated in whole or in part with money instead of land. That occurs in a written declaration of the owner concerned. Once it has been received by the land consolidation authority, the agreement cannot be recalled. 

The land, availably by this agreement, shall be applied by the land consolidation authority either to fulfill public demand (traffic construction, nature protection, water supply, sewage disposal etc.) or shall go into the distribution mass and be of advance for the common facilities.

In that case the land consolidation authority is responsible for the satisfaction of all existing claims of mortgagees and creditors and public claims; the satisfaction of the claims has to occur out of the agreed monetary compensation. For that purpose the capital amount of the corresponding rights is to calculate at the date of payment. At payment the authority has to take in care that – at first – all yet existing public charges have to be served, like taxes and public fees by communal right, without any restriction. The owner will get only the remaining amount after satisfaction of all claims. Mortgages and any other real estate liabilities not paid from the monetary compensation shall be deemed to have expired.

3.3.5
If any owner is compensated in money only and if the rights are disputed or owner and entitled parties are not agreed on the payment, the money is to deposit for the benefit of the owner compensated in money and of the entitled parties at the responsible district court for appropriation. Mortgages and any type of real estate liabilities not paid from the monetary compensation shall be deemed to have expired.

In the land consolidation practice it is not at all unusual that rights to purchasing real property are disputed or that entitled parties do not agree concerning existing claims and the relevant payment. It is often to find at heavy indebtedness of real property. The land consolidation agency has to aspire – officially – to an agreement between owner and entitled parties. In case of an agreement, the transaction has to follow 3.3.4.. Is an agreement not attainable the purchase price has to be deposited at the responsible district court for appropriation and for the benefit of the owner, entitled parties and thirds possibly claiming real rights in the monetary compensation. The deposit occurs under waiving any claims of withdrawal; for the land consolidation authority it has the effect of discharging the debt: the work of the land consolidation authority is finished at date of deposition. Once the money has been deposited, no further claims relative to the monetary compensation shall be admitted in the land consolidation scheme.

In respect of the judicial proceedings, the provisions regulating the apportionment of the proceeds in the case of a compulsory sale shall apply analogously. Real-estate liabilities not paid from monetary compensation shall be deemed to have expired. The expiration of real rights has no (negative) influence on the existing personal claims concerned.

4
Conclusion

Mortgages, real estate liabilities and any type of land charges are of crucial relevance in a free market economy system. In land readjustment  procedures the legal continuation of these rights has to be guaranteed. Generally, that could be guaranteed by the belonging rules of the Civil Code and other derived legal and administrative regulations, most probably if the involved parties agree.

But that is not the normal case. By the evacuation of the legal transaction of the allocation of realestate pledge rights, the land consolidation authority would leave the demission and leadership over the proceeding of the land consolidation scheme to third parties. That is connected with imponderable and unjustifiable risks concerning legal security, confidence and the efficiency of the scheme. Nevertheless, in West European land consolidation schemes the number of holders of real rights amounts generally about the number of owners as experiences of the practice show. That means: in a land consolidation scheme with about 500 owners about further 500 entitled parties have to be participated. More than a half of these entitled parties are mortgagees, creditors etc. Therefore, it is indispensable to realize the allocation of pledge rights to the lots within the land consolidation procedure. That needs legal regulations in the relevant Land Consolidation Act. The allocation of pledge rights in land consolidation schemes is a special case with regard to the corresponding Civil Code and/or to the possibly existing Mortgage Law; therefore it might not be possible to regulate these cases in land consolidation procedures through bylaws or administrative decisions; a legal rule seems to be necessary.

That all should be taken into consideration by the work at the creation of a Land Consolidation Act. 

5
Sources

	BGB (2003):
	Bürgerliches Gesetzbuch der Bundesrepublik Deutschland

	
	

	FAO (2003):
	The design of land consolidation pilot projects in Central and Eastern Europe. Food an Agriculture Organization of the United Nations, Rome. ISBN 92-5-105001-5.

	FlurbG (2002):
	Flurbereinigungsgesetz der Bundesrepublik Deutschland

	THOMAS ( 2005):
	Actual Trends concerning Land Management, Land Readjustment and Land Consolidation in Europe – possible fields of research. Report at the 7th workshop and 8th MC meeting of the COST Action G9 in Thessaloniki/ Greece, 9 – 11 June 2005.

	UNECE (1996):
	Land Administration Guidelines. United Nations Economic Commission for Europe, Geneva. ISBN 92-1-116644-6.


Address of the author:

                                             Prof. Dr.-Ing. Joachim Thomas

Upper Land Consolidation Authority                           Lecturer at the University 

of North Rhine-Westphalia                                          for Applied Sciences of Bochum

c/o Bezirksregierung Münster

Castroper Straße 30                                                    Lennershofstrasse 140

45665 Recklinghausen                                                44801 Bochum

Tel.: 0049 2361 305 716                                             Tel.: 0049 234 3110501

Fax: 0049 2361 305 599

email: joachim.thomas@bezreg-muenster.nrw.de      

previous





after





Flur 3


Parcel 107


Magn.: 1,2222 ha


Value:12345 points





Flur 21


Parcel 53


Magn.: 1,1998 ha


Value: 12356 points
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Land Readjustment in Germany





		voluntary										compulsory





		private law										public law








(THOMAS 1995 b) (MAGEL 2004)





voluntary


exchange of land tenure


§§ 585 et sqq. BGB





expropriation





simplified land reallocation


§ 80 BauGB





agreement of land use


§§ 145 et sqq. BGB





beneficence


§ 516 BGB





inheritance


§§ 1922 et sqq. BGB





exchange


§ 515 BGB





sale


§§ 433 et sqq. BGB





purchase


§§ 433 et sqq. BGB





rent


§§585 et sqq. BGB





land consolidation in case of permissible compulsory acquisition





voluntary exchange


of land


§ 103a FlurbG and


§ 54 LwAnpG





voluntary


land reallocation


§ 11 (1) Nr. 1 BauGB








reorganization of ownership


§ 56 LwAnpG





accelerated land consolidation


§ 91 FlurbG





simplified land consolidation


§ 86 FlurbG





land consolidation


§ 1, § 37 FlurbG





permission to subdivide plots


§ 19 BauGB





reallocation of land


§ 45 BauBG
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